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conflict of laws in a globalized world

This book is a contribution to the evolving transatlantic dialogue on the conflict
of laws as well as a tribute to the late Professor Arthur von Mehren of Harvard Law
School. Three texts commemorate von Mehren himself – his life, his importance
for Harvard, and his role in the Joseph Story Fellowship, a program that allowed
young German researchers to spend one year in Harvard. Ten contributions dis-
cuss the problems conflict of laws is facing in a globalized world. The first five
of these contributions deal with current legal topics in international civil litiga-
tion and transatlantic judicial cooperation. These topics range from the design
of judgments conventions in general to the recently adopted Hague Convention
on Choice of Court Agreements and from current problems involving negative
declaratory actions in international disputes to recent transatlantic developments
relating to service of process and to collective proceedings. The last five contribu-
tions focus on choice of law in international and transatlantic relationships. They
cover comparative and economic dimensions of party autonomy, reflect on cur-
rent discussions in the choice of law relating to intellectual property rights, and
engage in critical discussions about the applicable law in antitrust law litigation,
international arbitration, and actions for punitive damages.
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Max Planck Institute for Comparative and International Private Law in Hamburg.
He is the author of a book about the pervasive problems in private international law
treaties, and he has published numerous law review articles on German, European,
and U.S. business law, comparative law, and private international law. He holds both
German State Examinations, a Master of Laws from the University of California
at Berkeley, and a Ph.D. in Law from the University of Göttingen.

Ralf Michaels is Professor of Law and Director of the Center for International and
Comparative Law at Duke University Law School in Durham, NC. Prior to joining
the Duke faculty, he was a Senior Research Fellow at the Max Planck Institute for
Comparative and International Private Law in Hamburg. He also served as a Joseph
Story Research Fellow at Harvard Law School. In 2005 he was the Lloyd Cutler
Fellow at the American Academy in Berlin. Michaels’ research focuses on conflict
of laws, comparative law, and law and globalization. He has published and edited
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holds both German State Examinations and a Ph.D. in Law from the University
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Preface

This should have been a Festschrift. When the Harvard Law School decided
in 2005 to discontinue the Joseph Story Research Fellowship, it spelled the end
for what had been a remarkable example in transatlantic scholarship. Over the
course of 13 years, twelve young German scholars from Hamburg and Heidel-
berg had come to Harvard to work with Arthur von Mehren on comparative
conflict of laws. The end of this fellowship seemed a good opportunity to put
together a special Festschrift, different from the one that Arthur had received
just a few years earlier on the occasion of his eightieth birthday. Instead of
collecting articles on various fields, we asked the Story Fellows to contribute
articles dealing specifically with transatlantic conflict of laws – the field that
had been at the core of our collaboration with Arthur von Mehren. All Fel-
lows, past and present, were immediately excited about the opportunity to give
something back to the scholar from whom we all had learned so much, and
we all went to work at once.

Sadly, this book did not become a Festschrift. Arthur’s death, on January
16, 2006, turned what would have been a celebration into a commemoration.
Michael von Hinden’s warm appreciation of Arthur’s life and work in this
book looks back on Arthur von Mehren’s important influence on the fields
of comparative law and conflict of laws in the twentieth century. The other
authors look forward and address specific current legal topics rather than life
and work as such, but their contributions are commemorations as well: Arthur’s
influence can be found in each and every one of them, a sign of how his
teachings will be invaluable for the challenges of the twenty-first century, too.

Five contributions deal with civil procedure. Two take Arthur’s central role
in negotiations toward a worldwide judgments convention as their starting
point: Ralf Michaels proposes a new analytical framework to understand and
conceptualize the design of judgments conventions and of the relationship
between jurisdiction and enforcement in general. Christian Thiele scrutinizes

vii
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viii Preface

the final result of the negotiations, the Hague Convention on Choice of Court
Clauses. Martin Gebauer throws new light on a special topic that arose in the
negotiations: the role of negative declaratory actions in lis pendens doctrine. Jan
von Hein deals with a recent backlash to the mutual understanding between
Americans and Europeans on their approaches to law and jurisdiction: German
courts’ denial to serve process on German defendants intended to institute
litigation in the United States. Finally, Moritz Bälz and Felix Blobel analyze
the adoption of collective proceedings in Germany and thereby address the
comparison of procedural laws in Germany and the United States – a subject
that Arthur von Mehren helped to shape in the United States.

Five other authors deal with comparative choice of law. Giesela Rühl
presents a comparison of party autonomy in the United States and in Europe
and finds not only growing convergence but also an explanation: both legal
systems tend toward an economically efficient solution. Intellectual property
rights provide the subject for Eckart Gottschalk’s article, which compares
American and European solutions and presents a proposal based on his anal-
ysis. Dietmar Baetge offers a European perspective on a recent U.S. Supreme
Court decision on international antitrust, and he points out how the court
could have learned from Arthur’s focus on how to use comparative law fruit-
fully to bridge different approaches. Matthias Weller analyzes Hans Kelsen’s
Grundnorm and Gunther Teubner’s autopoietic theory of law with regard to
a very practical problem: the search for the applicable law in international
arbitration. Finally, Oliver Furtak shows how choice-of-law solutions in the
United States may avoid the application of U.S. rules on punitive damages
that European defendants are so afraid of.

This book owes its existence to many people. First, we are grateful to the
Story Fellows – that each of them found the time to contribute a substantial
article is a sign of their high appreciation for Arthur. Jürgen Basedow and
Peter L. Murray are to be thanked for their forewords to this volume, in which
they recount and assess, respectively, the German and American sides of the
transatlantic endeavor that was the Story Fellowship. Peter Murray, who helped
contact Cambridge University Press, and John Berger, who accepted the book
for publication, provided constant support and encouragement; thanks are
due to both. Besides Jürgen Basedow, Jan Kropholler and Ulrich Drobnig in
Hamburg and Erik Jayme in Heidelberg supported the German side of the
fellowship over the years; we are grateful to them as well. Philipp Grünewald
and Scott Thompson provided invaluable help in editing this book.

But our greatest thanks go to Arthur von Mehren himself, the giant on whose
shoulders we all stand. He has taught us much: to be both open to foreign laws
and mindful of their weaknesses, to keep in mind both practical requirements
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Preface ix

and analytically sound theoretical foundations, to acknowledge the teachings
of the past, and to anticipate the issues of the future. If the essays in this book
show how his teachings of the past can help with our issues of the future, then
this is a reason not only for commemoration but also for celebration. And in
this sense, this is perhaps a Festschrift, after all.

Eckart Gottschalk
Ralf Michaels
Giesela Rühl
Jan von Hein



P1: JZZ
9780521871303pre CUFX138/Gottschalk 978 0 521 87130 3 August 21, 2007 22:15

x



P1: JZZ
9780521871303pre CUFX138/Gottschalk 978 0 521 87130 3 August 21, 2007 22:15

Bibliographical Note
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published in the Festschrift on the occasion of his eightieth birthday. See
Principal Scholarly Publications of Arthur T. von Mehren, in Law and Jus-

tice in a Multistate World. Essays in Honor of Arthur T. von Mehren

xiii–xxi (James A. R. Nafziger & Symeon C. Symeonides eds., 2002). That
bibliography appeared too early to contain Arthur’s important Hague lecture
on which so many of the Story Fellows worked: Arthur Taylor von Mehren,
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Comparative Study of the Doctrine, Policies and Practices of Common- and
Civil-Law Systems, 295 Recueil des Cours 9, 432 (2002); an updated ver-
sion will soon be published by Martinus Nijhoff Publishers (Arthur Taylor

von Mehren, Adjudicatory Authority in Private International Law – A

Comparative Review, 2nd ed., forthcoming 2007). For two book reviews, see
Stephen B. Burbank, All the World His Stage, 52 Am. J. Comp. L. 741 (2004);
and Patrick J. Borchers, Book Review, 38 Creighton L. Rev. 995 (2005).
Articles that appeared too late to be included in the 2002 bibliography are:
Arthur T. von Mehren, Jurisdictional Requirements: To What Extent Should
the State of Origin’s Interpretation of Convention Rules Control for Recogni-
tion and Enforcement Purposes? in The Hague Convention on Jurisdiction

and Judgments A-29 (Andreas F. Lowenfeld & Linda J. Silberman eds., 2001);
Arthur T. von Mehren, The American Society of Comparative Law: The Early
Days, 10 Willamette J. Int’l L. & Disp. Resol. 7–10 (2002); Arthur T. von
Mehren, Should Plaintiffs or Defendants Be Jurisdictionally Preferred? Herein
of the Actor Sequitur Rei Maxim, The Hague Conference’s Service Convention
of 1965, and the Brussels Regulation of 2002, in Beyond Borders: Perspec-

tives on International and Comparative Law – Symposium in Honour of

Hein Kötz 75–89 (Florian Faust & Gregor Thüsing eds., 2006). Two updates
of publications originally authored or coauthored by Arthur von Mehren,
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both published with Cambridge University Press, are James Gordley and
Arthur Taylor von Mehren, An Introduction to the Comparative Study of

Private law (2006); Arthur T. von Mehren and Peter L. Murray, Law in the

United States (2nd ed., 2007).
The list of obituaries and dedications is long. Three law review issues were

dedicated to Arthur’s memory. The first is Issue 7 of Volume 119 of the Harvard
Law Review; see, therein, In Memoriam: Arthur T. von Mehren, 119 Harv. L.

Rev. 1949–73 (2006) (including appreciations by Daniel R. Coquillette, Jeffrey
D. Kovar, Peter L. Murray, James A. R. Nafziger, Symeon C. Symeonides,
and Peter D. Trooboff). The second is Issue 3 of Volume 53 of the American
Journal of Comparative Law; see, therein, James R. Gordley, Arthur Taylor von
Mehren (1922–2006), 53 Am. J. Comp. L. 527–29 (2006), and the detailed trib-
ute by Symeon C. Symeonides, Arthur Taylor von Mehren: A Gentle Giant,
53 Am. J. Comp. L. 531–42 (2006). The third is Issue 3 of Volume 3 of Transna-
tional Dispute Management, which contains papers from a Harvard confer-
ence that was dedicated to Arthur; see, therein, Peter L. Murray, Arthur Taylor
von Mehren, a tribute, 3 Transnat’l Dispute Management (2006). For an
extensive appreciation of Arthur’s life and work, see, besides the contribu-
tion by Michael von Hinden, Building Bridges between Legal Systems: The
Life and Work of Arthur Taylor von Mehren, Chapter 3, in this volume, Peter
L. Murray and Eckart Gottschalk, In Memoriam Arthur Taylor von Mehren,
105 Zeitschrift für Vergleichende Rechtswissenschaft 251–55 (2006).
Brief commemorations are found in P. L. (Pierre Lalive), In Memoriam Arthur
T. von Mehren, 24 ASA Bull. 205 (2006); Ralf Michaels and Giesela Rühl,
Arthur Taylor von Mehren, 10. August 1922 – 16. Januar 2006, 70 RabelsZ 233–
34 (2006); In Memoriam. Arthur Taylor von Mehren (1922–2006), 58 Rev. int.

dr. comp. 213–18 (2006) (obituaries by Hélène Gaudemet-Tallon and Denis
Tallon and Xavier Blanc-Jouvan). Two long obituaries have been published in
newspapers. See Bryan Marquard, Arthur von Mehren, 83, Expert on Nations’
Legal Systems, Boston Globe, Jan. 23, 2006; Wolfgang Saxon, Arthur T. von
Mehren, 83, Scholar of International Law, New York Times, Jan. 29, 2006.
Several Harvard periodicals published obituaries on the occasion of Arthur’s
death. See Professor Arthur von Mehren, 1922–2006, Record, Jan. 19, 2006;
Pamela T. Freed, Harvard Law Prof., 83, Dies, Harvard Crimson, Feb. 14,
2006; Mary Bridges, Story Professor of Law Arthur von Mehren Dies at 83, Har-

vard University Gazette, Feb. 2, 2006; In memoriam Arthur T. von Mehren,
1922–2006. A Comparative Scholar beyond Compare, Harvard Law Bulletin,
Spring 2006.

For his memorial service, Harvard printed a memorial booklet including
remarks by Dean Elena Kagan, William Alford (who cites from letters by



P1: JZZ
9780521871303pre CUFX138/Gottschalk 978 0 521 87130 3 August 21, 2007 22:15

Bibliographical Note xiii

various friends and colleagues around the world), and Peter Trooboff, as well
as by Arthur’s brother Robert and his sons Philip, Peter, and George. In addition,
biographical sketches were published during his lifetime; for three examples
from the last 10 years of his life, see, Leonard J. Theberge, Award for Private Inter-
national Law: Arthur Taylor von Mehren, 31 Int’l Law 715, 716–21 (1997) (letters
by Adair Dyer, Peter H. Pfund, and Peter D. Trooboff); Biographical Note, in
Law and Justice in a Multistate World xi–xii (James A. R. Nafziger &
Symeon C. Symeonides eds., 2002); Ralf Michaels, Profile. Arthur Taylor von
Mehren, 7 Int’l L. FORUM dr. int. 213–18 (2005).
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1

The Last Euro-American Legal Scholar?

Arthur Taylor von Mehren (1922–2006)

Jürgen Basedow

I met his spirit before I met him in person. It was at the end of the 1970s, and
I was working at the Max Planck Institute for Comparative and International
Private Law as a member of the editorial staff of the International Encyclopedia
of Comparative Law. I had the privilege of reading manuscripts of chapters,
which had been finalized by the authors and approved by the volume editors.
It was my task to draw the general editor’s attention to unclear or contradictory
passages of the various texts. Moreover, I had to survey the author’s compliance
with the basic methodological approach of the Encyclopedia, which is the
elaboration of model solutions for a given substantive problem from the great
variety of national laws. As time went by, I noticed that many authors had great
difficulty attaining this objective. For most of them, the point of intellectual
departure by necessity appeared to be their own national law, not the societal
or economical conflict or the substantive issue that can occur anywhere.

Arthur von Mehren was different. I studied his introduction to the contract
volume of the Encyclopedia with great attention and growing enthusiasm.1

I soon realized that it was a masterpiece of functional comparison. To date,
I remember how much I was impressed by the treatment of consideration
and its equivalence in other legal systems. It did not focus on a single rule of
positive law but on the necessity existing in every system of law to demarcate
promises that the state will enforce from other promises, which may have a
great significance in society without, however, being suited for enforcement
by the courts. It struck me that only a lawyer with a cosmopolitan mind and a
broad international education has the capacity to approach legal issues from a
viewpoint that is not rooted in any particular legal system.

1 Arthur T. von Mehren, A General View of Contract, in 7 International Encyclopedia of

Comparative Law, Chapter 1 (Ulrich Drobnig & Konrad Zweigert, eds., 1982).

3
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4 Jürgen Basedow

I was not surprised to learn, at a later stage, that Arthur von Mehren had,
in fact, received such a broad comparative legal education in Switzerland,
Germany, and France in the years following World War II. More details about
this and other facts of Arthur von Mehren’s life are well-reported in Michael
von Hinden’s obituary.2 It is true that Arthur von Mehren’s comparative interest
included many parts of the world and, in particular, Japan and Japanese law.
But it appears to me that his formative years in Europe had a great impact on his
later academic focus. His treatise on the Civil Law System3 gives evidence of
his particular scholarly inclination toward the codified systems of continental
Europe. At the same time, it represents the scholarly foundation for the growth
of a network of personal and academic relations that extended into many
European countries. He regularly travelled to visit the Max Planck Institute
in Hamburg, the Hague Conference of Private International Law, and The
Hague Academy of International Law to mention just a few of his European
destinations.

He tried to bridge the Atlantic not only for himself but also for many scholars
of subsequent generations. While I was studying at Harvard Law School around
1980, he somehow felt responsible for me although I had not enrolled in his
class. After I had told him that I wanted to spend the year on the study of
antitrust law, regulated industries, and economics, he recommended me to
some of his younger colleagues. He also took the time to invite me to lunch
every now and then and to explain the particulars of the American university
system and U.S. law with great patience.

In private international law, his name is usually mentioned in the con-
text of the Hague Conference efforts to work out a worldwide recognition of
judgements conventions. He spent much time on this project indeed, and I
remember his disappointment when it finally turned out that the negotiations
would fail. Here again, the particular relations with Europe were the driving
force behind Arthur von Mehren’s efforts. The bicentennial of the United
States had brought about, in the 1980s, an atmosphere in American society
that was friendly to the restoration of closer links with Europe. Arthur von
Mehren succeeded in convincing the U.S. government that it would be worth
it to struggle for the mutual recognition of judgments in civil and commercial
matters between the United States and the European Community. When he
was sent to Europe, in the early 1990s, to explore the possibilities for bilateral

2 Michael von Hinden, Building Bridges between Legal Systems: The Life and Work of Arthur
Taylor von Mehren, Chapter 3, in this volume.

3 Arthur T. von Mehren, The Civil Law System: Cases and Materials for the Compara-

tive Study of Law (1st ed., 1957).
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The Last Euro-American Legal Scholar? 5

negotiations on this matter, he had to learn, however, that the European Com-
munity did not have the power to negotiate such a treaty at the time. The
project, therefore, was transferred to the Hague Conference, which implied
a universal scope of negotiation and, at the same time, reduced the chances
of success considerably. It would have perhaps been a certain consolation for
Arthur von Mehren that 15 years later, after the amendments brought about
by the Treaty of Amsterdam and its interpretation by the European Court of
Justice,4 the Community would now be in the position to respond to the U.S.
initiative.

This book is another document witnessing Arthur von Mehren’s close links
with Europe in general and with Germany in particular. The background of
the Joseph Story Research Fellowships is described in Peter L. Murray’s con-
tribution to this book.5 Twelve young scholars, nine from Hamburg and three
from Heidelberg, have had the privilege of learning from Arthur von Mehren
while serving as Story Fellows at Harvard Law School. They have contributed
their scholarly work to this book, which is dedicated to the memory of Arthur
von Mehren. Some of their articles remind us of projects that Arthur had ini-
tiated in earlier years; others are inspired by the learning that the respective
author received at Harvard Law School. The whole book is a unique document
recalling what may be called, “Arthur von Mehren’s German School.”

With Arthur’s death, this School has also come to a sudden end. Although
the funds from Kurt Nadelmann’s endowment are still available, the present
generation of Harvard scholars is apparently less interested in using them for
maintaining and strengthening links with continental Europe. Is the coin-
cidence of this event with the general cooling-down of the political climate
between Europe and the United States merely accidental? Was Arthur von
Mehren the last Euro-American legal scholar? The lifelong efforts of this great
individual for closer links between American and European academia should
not only receive the posthumous recognition they deserve, they should also be
understood as a message directed to present-day scholars to continue a bilateral
intellectual exchange in Western legal thinking.

4 European Court of Justice, Opinion 1/03, 2006 E.C.R. I-01145 (Competence of the Community
to conclude the new Lugano Convention on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters).

5 Peter L. Murray, Arthur Taylor von Mehren and the Joseph Story Research Fellowship, Chap-
ter 2, in this volume.
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2

Arthur Taylor von Mehren and the Joseph
Story Research Fellowship

Peter L. Murray

Arthur von Mehren’s life and academic work will be chronicled by Michael
von Hinden.1 This brief preface will focus instead on the Joseph Story Research
Fellowship Program under which Professor von Mehren brought to Harvard
the twelve young German legal scholars who have contributed to this volume,
where he oversaw their work here during the last years of his wonderfully
productive life.

The Story Research Fellowship represent the lives and values of three
remarkable individuals, Joseph Story, to whose memory the program was ded-
icated, Kurt Nadelmann, who endowed the Fellowships, and of course Arthur
von Mehren, who created the program in 1992 and mentored the Fellows up
to the time of his death in 2006.

Joseph Story looms large in the history of both American jurisprudence
and Harvard Law School. Born in 1779 in Salem, Massachusetts, Story studied
at Harvard College and practiced law for a time in his native town. In the
early 1800s, he became active in Democratic politics and was appointed to the
United States Supreme Court in 1811 when he was only 32 years old. A natural
scholar, Story wrote voluminously in almost every area of early nineteenth-
century legal literature. His erudition led to his appointment as the first Dane
Professor of Law at the Harvard Law School (HLS) in 1829. Although the Law
School had been founded in 1817, it had struggled for identity and recognition
during the first decade of its existence. Story’s appointment, and the energy and
talent that he brought to the faculty, gave great impetus to the Law School’s
growth and future eminence.

Story’s view of the law was universal. His commentaries frequently included
references to European law and several of them were translated into Spanish,

1 Michael von Hinden, Building Bridges between Legal Systems: The Life and Work of Arthur
Taylor von Mehren, Chapter 3, in this volume.

6
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French, Italian, and German. He had particular interest in the conflict of
laws and the admiralty law, which is, perhaps, the oldest form of international
private law. He served on the U.S. Supreme Court until his death in 1845. His
ability to maintain his academic and judicial roles simultaneously for many
years bespeaks his extraordinary energy and efficiency. As a Justice, he played
a major role in the development of the Court’s constitutional jurisprudence
in the Marshall era. Story’s legal erudition combined with Marshall’s intuitive
genius to forge many a landmark judgment. A dedicated opponent of slavery,
Story was the author of the famous Amistad decision in which slaves who had
forcibly seized their slave ship were freed and allowed to return to Africa.

Story’s legacy at the Harvard Law School has been recognized and honored
for many years. A full-sized statue of Joseph Story graces the main entrance of
the Langdell Library. The Story Professorship, founded in 1875, has long been
one of Harvard Law School’s most prestigious chairs. It is entirely appropriate
that when Arthur von Mehren was appointed to an endowed chair in 1976, it
was to the Story Professorship.

Kurt Nadelmann, whose generosity and vision made the Story Research Fel-
lowships possible, was a great admirer of Joseph Story and wrote on Story’s con-
tributions to the American law of conflicts. Nadelmann was born in Berlin in
1900 and was educated at the Universities of Berlin and Freiburg, from which he
received his doctorate in 1921. In the 1920s, he served as a judge in Fürstenwalde
and Berlin. In 1933, when the Nazis came to power in Germany, he moved to
Paris where he was admitted to the French bar as a bankruptcy specialist.

In 1940, Nadelmann came to the United States. He was one of a generation
of German émigrés who greatly enriched the American Academy of Compar-
ative and International Law in the latter two-thirds of the twentieth century.
After teaching for several years at the University of Pennsylvania and at New
York University, Nadelmann joined the HLS Faculty as research scholar and
lecturer in 1961. He was a prolific scholar in the areas of comparative law and
conflicts of laws, interests that he shared with his colleague and friend, Arthur
von Mehren. He remained at HLS until his death in 1984.

Nadelmann endowed the remainder of his estate to Harvard to form a society
to be known as the Joseph Story Society, for study and research on international
conflict of laws. His testament provided:

I desire that Harvard Law School shall use my bequest hereunder, in its com-
plete discretion and without creating any trust or other fiduciary obligation,
for the furtherance and support of said Joseph Story Society and under its
auspices, of work in the field of conflict of laws, giving preference to prob-
lems involving United States participation in international endeavors toward
the progressive unification of the rules of private international law.
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An unincorporated association consisting of Harvard Law Professors Arthur
von Mehren, Donald Trautman, Henry Steiner, and Detlev Vagts was duly
formed to accept the Nadelman bequest. For several years, the fund quietly
grew as a portion of the Harvard endowment. Finally in 1991 or 1992, then
Dean Robert Clark took up with Arthur von Mehren, Harvard’s preeminent
expert in private international law, the question of how the Law School might
employ the Nadelmann bequest in a manner consistent with the benefactor’s
vision. At that time, Professor von Mehren was facing mandatory retirement as
a member of the last “class” of HLS colleagues reaching the age of 70 before
the effective date of the Pepper Amendment, which proscribed the mandatory
retirement of university academics. Professor von Mehren had no desire to be
retired. He had many academic projects under way, including his work on The
Hague Conference on International Private Law, which was then considering
a new worldwide convention on international jurisdiction and recognition
of judgments. Professor von Mehren was also very familiar with the German
academic tradition under which law professors are provided academic assis-
tants whose talent, youth, and energy can leverage their mentors’ wisdom and
productivity. Many of us have long envied our European colleagues for this
kind of academic support, which is not generally available under the American
law school model.

According to Dean Clark’s recollection, Professor von Mehren was quick
to suggest that the funds of the Joseph Story Society could be used to support
young German academics who would come to work with him at Harvard in
the fields of law referred to in Nadelmann’s will. This proposal found Dean
Clark’s approval and the Joseph Story Research Fellowships were founded.

Recruitment of qualified candidates for appointment was facilitated by
Professor von Mehren’s many ties to leading German scholars active in the
field of international private law. Professor Erik Jayme, and later his successor,
Thomas Pfeiffer, conflict of laws colleagues from the University of Heidelberg,
regularly suggested young postdoctoral candidates and research assistants. The
Max Planck Institute for Comparative and International Private Law in Ham-
burg proved to be an especially fruitful source of talent. There Professors Ulrich
Drobnig, Jan Kropholler, and Jürgen Basedow successively sent a number of
talented assistants to serve as Story Fellows with von Mehren at Harvard. The
first Story Research Fellow served a 2-year term. His successors have all come
for 1-year appointments.

All of the Joseph Story Fellows have been highly talented young German
jurists with excellent credentials and at least some academic orientation. Proof
of the quality of their performance lies in the many books, articles, and aca-
demic papers written and published by Professor von Mehren even in the very
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last years of his life. With due allowance for von Mehren’s own prodigious
energy, it is safe to say that much of his output of his later years would not have
been possible without the help of the Story Fellows.

Professor von Mehren’s mentoring of his Story Fellows had a personal as
well as an academic side. He was solicitous of their welfare and frequently
included them not only in activities of the Law School academic community,
but also in family gatherings at his home in Cambridge and at his summer
home in the Adirondacks.

This is not to say that the Story Fellows were not able to undertake and per-
form academic work of their own. Several of them wrote articles and reports that
were later published under their own names. Much work was accomplished
on dissertations and postdoctoral habilitations. The Story Fellows could not
complain about too little work. But it is safe to say that each Fellow could make
a solid substantive contribution to Professor von Mehren’s projects and also do
some worthwhile work of his or her own.

The excellence of the Story Fellowship candidates and the value of their
experience at HLS with Professor von Mehren are perhaps best demonstrated
by their activities and distinctions in the time since their respective terms at
Harvard. As of the publication of this Festschrift, one of the former Story Fellows
is a tenure-track professor at Duke University Law School, two are Privatdozen-
ten, qualified to serve as professors in Germany but, as of yet, without chairs
of their own, three others are working on their habilitations, one is general
counsel to a large, multinational corporation, one is a German public notary,
and four are attorneys in international firms. Their enthusiastic response to
the notion of collectively authoring a Festschrift in honor of Professor von
Mehren suggests that all of them feel privileged and enlightened by their Story
Fellowship experiences.

Although the Joseph Story Research Fellowship Program at HLS has
come to an end with the death of Professor von Mehren, that academic
collaboration will bear fruit for many years to come in the form of the present
and future work of the former Story Fellows. Of all the many memorials to
the life and work of Arthur von Mehren, it is hard to think of one that will be
more enduring, or of greater significance, than the present and future careers
of the young German law academics that he mentored at HLS.
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Building Bridges between Legal Systems

The Life and Work of Arthur Taylor von Mehren

Michael von Hinden

Whether we are dreaming of a world law or thinking of the further development of
our own law, to suit it to the worldwide problem of the general security in the present

and immediate future, the methods of the jurist must have a basis in comparison.

Roscoe Pound, Foreword to Arthur T. von Mehren, The Civil Law System,

Cases, and Materials for the Comparative Study of Law, at vii, viii (1957)

I. Introduction

When Arthur Taylor von Mehren died on January 16, 2006, the academic
community lost a leading scholar of international and comparative law whose
work influenced generations of lawyers throughout the world. In addition to
educating thousands of law students in the course of a teaching career spanning
nearly 60 years, von Mehren was one of the few scholars with a truly global
reputation.

The best evidence for the respect and affection von Mehren experienced
from friends and colleagues is the overwhelming number of personal tributes
published within the few weeks since he passed away. The editors of the Harvard
Law Review respectfully dedicated the May 2006 issue to him.1 A recent issue
of the American Journal of Comparative Law contains warm and illuminating

1 See Tribute, In Memoriam: Arthur T. von Mehren, 119 Harv. L. Rev. 1949 (2006); the issue
contains contributions by Daniel R. Coquillette, 119 Harv. L. Rev. 1949 (2006); Jeffrey D.
Kovar, 119 Harv. L. Rev. 1952 (2006); Peter L. Murray, 119 Harv. L. Rev. 1954 (2006); James
A. R. Nafziger, 119 Harv. L. Rev. 1958 (2006); Symeon C. Symeonides, 119 Harv. L. Rev. 1962

(2006); and Peter D. Trooboff, 119 Harv. L. Rev. 1967 (2006).

This article is dedicated to Joan von Mehren who has contributed in so many ways to her husband’s
extraordinary career. She is also a very successful author in her own right. Cf., e.g., Joan von
Mehren, Minerva and the Muse, A Life of Margaret Fuller (1994).

10
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tributes by James R. Gordley and Symeon C. Symeonides.2 Similar obituaries
appeared in European law reviews.3

The aim of this article is to trace back the evolution of an outstanding
academic career and to highlight some of the many important contributions
to legal scholarship authored by von Mehren.

II. “All the World His Stage”:
4

Life and Career

Arthur von Mehren, born on August 10, 1922 in Albert Lea, Minnesota, had
a truly international family background. His father’s family was from the Low
Countries, but left during the Spanish occupation for Denmark; his mother’s
family originated in Norway and settled in Minnesota. The family was also
exceptional in the sense that Arthur had an identical twin brother, Robert.
The twins grew up in Minneapolis, where they showed outstanding intellectual
capabilities in high school. It seems that they had an extraordinary German
teacher, which may serve as an explanation for Arthur’s profound interest in
German civilization.

Each of the twins was offered scholarships from both Harvard and Yale.
They made a show for the local newspaper of flipping a coin to see who
would go to Harvard and who would go to Yale.5 Reportedly, Harvard and Yale
took the opportunity to engage in a scientific experiment: both offered higher
scholarships if each twin went to a different school, in order to find out which
university would make better use of the identical gene pools.6

Arthur von Mehren entered Harvard College in 1939 and graduated Phi
Beta Kappa in 1942, by completing his fourth year in a summer session. Both

2 James Gordley, Arthur Taylor von Mehren (1922–2006), 53 Am. J. Comp. L. 527 (2005); Symeon
C. Symeonides, Arthur Taylor von Mehren: A Gentle Giant, 53 Am. J. Comp. L. 531 (2005).

3 Xavier Blanc-Jouvan, In Memoriam, 58 Rev. int. dr. comp. 214 (2006); Hélène Gaudemet-
Tallon & Denis Tallon, In Memoriam, 58 Rev. int. dr. comp. 213 (2006); P. L., In Memoriam
Arthur T. von Mehren, 24 ASA Bulletin 251 (2006); Ralf Michaels & Giesela Rühl, Arthur
Taylor von Mehren (10. August 1922 – 16. January 2006), 70 Rabels Zeitschrift für

ausländisches und internationales Privatrecht [RabelsZ] 233 (2006); Peter L. Murray
& Eckart Gottschalk, In Memoriam: Arthur Taylor von Mehren, 105 Zeitschrift für Ver-

gleichende Rechtswissenschaft [ZVglRWiss] 251 (2006).
4 I borrow this phrase from Stephen B. Burbank, All the World His Stage, 52 Am. J. Comp. L.

741 (2004) (reviewing Arthur T. von Mehren, Theory and Practice of Adjudicatory Authority
in Private International Law: A Comparative Study of the Doctrine, Policies and Practices of
Common- and Civil-Law Systems, 295 Recueil des Cours 9, 431 [2002]).

5 See Bryan Marquard, Arthur von Mehren, 83, Expert on Nations’ Legal Systems, Boston

Globe Online, Jan. 23, 2006, available at http://www.boston.com/news/globe/obituaries/
articles/2006/01/23/arthur von mehren 83 expert on nations legal systems/.

6 See Ralf Michaels, Profile of Arthur Taylor von Mehren, 7 International Law FORUM du

droit international 213 (2005).
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brothers attended Harvard Law School, where they stand as the only twins
to have succeeded each other as President of the Harvard Law Review, with
Arthur serving first.7

After graduating from Harvard Law School in 1945, Arthur von Mehren went
on to obtain a Ph.D. in government (1946). From 1945 to 1946, he was also Law
Clerk to Judge Calvert Magruder of the United States Court of Appeals, First
Circuit. Thus, at age 24, Arthur von Mehren had a law degree and a Ph.D.
from Harvard and had served as clerk for an outstanding Circuit Court Judge.

Arthur von Mehren’s academic career began in 1946 when he was appointed
Assistant Professor of Law at Harvard. The next 3 years laid the groundwork
for his future scholarship. At the time, Harvard Law School, in a pioneering
move, which remains important to this day, decided to substantially increase
its activities in international and comparative law, by trying to resurrect the
vision of a global law school developed by Joseph Story.8 Harvard Law School
followed an unusual procedure by sending Arthur von Mehren to Europe in
order to study the civil-law system during the first period of his appointment
as Assistant Professor. It was a great act of faith, for both Arthur von Mehren
and for Harvard. There had only been one precedent for such a procedure
in the University’s history: In 1815, Harvard had appointed a young scholar to
its chair of Greek literature and arranged for his first 4 years of service to be
spent in Europe (primarily in Germany) preparing for his new duties.9 The
investment made in Arthur von Mehren proved one of the best ever made by
the Harvard Law School, as it was Arthur von Mehren who was responsible for
the international recognition of Harvard Law School.

In the fall of 1946, Arthur von Mehren left for Europe to study law at the
University of Zurich, in Switzerland, one of the few places in Continental
Europe where legal education was not severely affected by the war. A year’s
work in Switzerland was followed by a period in Berlin, Germany, with the
Legal Division of the U.S. Occupation Military Government as Chief of its
Legislation Branch. At age 25, he had twenty German lawyers working for him
in the administration of occupied Germany. This was an astonishing time, and
Arthur von Mehren got to work on important matters such as currency reform

7 Cf. Elaine McArdle, A Comparative Scholar Beyond Compare, In Memoriam Arthur
T. von Mehren, 1922–2006, Harvard Law Bulletin, Spring 2006 edition, available at
http://www.law.harvard.edu/alumni/bulletin/2006/spring/mem-vonmehren.php. Robert von
Mehren went on to become a preeminent Wall Street lawyer. He is also the author of var-
ious publications.

8 Cf. Arthur E. Sutherland, The Law at Harvard: A History of Ideas and Men 1817–1967,

332–37 (1967).
9 Id., at 336 note 6.
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and proposals for German reunification.10 In the fall of 1948, von Mehren went
to Paris for a year at the Sorbonne where he studied French law.

When von Mehren returned to Harvard in 1949 to start teaching compar-
ative law, he was able to draw on a profound knowledge of the French, the
German, and the Swiss legal systems. Now fluent in French and German,
he had a headstart over many other American colleagues who had no direct
access to the sources of civil-law systems. At a time when American comparative
law scholarship was dominated by outstanding émigré jurists such as Ernst
Rabel and Max Rheinstein, von Mehren was one of the few scholars born and
raised in the United States who acquired a deep understanding of the civil-law
systems.

For nearly 60 years, Arthur von Mehren’s academic career was closely linked
to the Harvard Law School. There he became a tenured Professor of Law in
1953 and was named Story Professor of Law in 1976. In 1993, he became Story
Professor of Law, emeritus, and he continued to contribute in the classroom,
teaching mainly courses on contracts, private international law, comparative
law, and international commercial arbitration. He basically devoted his entire
life to Harvard.

Despite his comfortable position at the world’s foremost institution for legal
learning, von Mehren seized nearly every opportunity to further his knowledge
of foreign legal systems by spending time abroad. He was a Visiting Professor,
inter alia, in Tokyo (1956–1957), New Delhi (1962–1963), Frankfurt (1967),
Rome (1968–1969), Paris (1977), Cambridge (1983–1984), Berlin (1990–1991),
and Hong Kong (1995). In July 1996, he gave the General Course on Private
International Law at the Hague Academy of International Law. Even in the last
decade of his life, he did not stop traveling. Widely recognized as the doyen of
private international and comparative law, he would be received by his foreign
colleagues with standing ovations.

Arthur von Mehren was also one of the main pillars of the American Society
of Comparative Law. He was a member of the first editorial board of the
American Journal of Comparative Law in 1952, and continued to serve as Editor
for another 34 years. He contributed twenty-four articles to the Journal and
served as the Society’s Vice President (1966–1994),11 President (1994–1998),
and Honorary President (1998–2000). The American Society of Comparative
Law showed its debt of gratitude by awarding Arthur von Mehren its “Lifetime
Achievement Award” in 2004.

10 See Michaels, supra note 6, at 214.
11 During this period, the Association’s custom limited the presidency to nonacademics. See

Arthur T. von Mehren, The American Society of Comparative Law: The Early Days, 10
Willamette J. Int’l L. & Disp. Resol. 7, 8–9 (2002).
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Arthur von Mehren’s outstanding work has brought him numerous other
awards and honors of which only a few can be named here. He was deeply
moved when, on the occasion of his eightieth birthday, he was honored with
a 2-day symposium and a nine-hundred-page Festschrift with contributions
from fifty-four authors from five continents.12 He was also very fond of his
two honorary doctorates awarded by the distinguished European Universities
of Leuven (Belgium) and Paris II, Panthéon-Assas. At the annual Harvard
commencement ceremonies, Arthur von Mehren wore, with pride, the superb
Leuven gown. However, honors like these were never the driving force for his
rigorous work both as a scholar and as a teacher. He just did what he was
destined to do.

III. Principal Publications

A. Introductory

Arthur von Mehren is the author of more than two hundred publications,
including ten books and four monographs.13 His publications have influenced
not only other scholars in the United States and around the globe, but also
the decisions of American courts, which normally tend to be reluctant to
consider the work of academics. According to an interesting survey conducted
by Basil Markesinis, Arthur von Mehren is the most frequently cited among
all comparative law scholars in the United States in terms of references made
by American courts.14 As we will show in this chapter, some of his works even
had a significant impact on important U.S. Supreme Court decisions.

B. Books

1. The Civil Law System

Study of the civil-law system was popular in the United States in the eight-
eenth century and for part of the nineteenth century. Kent and Story were

12
Law and Justice in a Multistate World: Essays in Honor of Arthur T. von Mehren

(James A. R. Nafziger & Symeon C. Symeonides eds., 2002) [hereinafter Law and Justice in

a Multistate World], reviewed by Wolfgang Wurmnest, 69 RabelsZ 579 (2005).
13 For a complete list of publications as of 2003, see Principal Publications, in von Mehren, supra

note 4, at 22–4.
14 Basil Markesinis, Rechtsvergleichung in Theorie und Praxis. Ein Beitrag zur rechtswis-

senschaftlichen Methodenlehre 87 (2004). Markesinis analyzed publications that appeared
between 1980 and 2000. As many of Arthur von Mehren’s pioneering contributions appeared
well before 1980, it is suggested that his influence on American courts was ultimately even
higher.
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learned civilians, and the exigencies of commercial law led to increasing use
of civilian materials by academic writers and courts.15 This interest in civil
law is attributable, in great part, to the natural law thinking of the American
Independence Movement, which had quite disappeared by the time of the
American Civil War. The latter part of the nineteenth century, for various
historical reasons, developed a cult of local law. Then, in the early twentieth
century, there came a revival of comparative law, which was again somewhat
interrupted by the two world wars.

Jewish émigré lawyers such as Rabel and Rheinstein contributed enor-
mously to the revival of American comparative law scholarship.16 At Harvard
Law School, it was mainly Arthur von Mehren’s task to reaffirm the School’s
reputation as a leading center of comparative law. He was promoted in various
ways by Dean Roscoe Pound, himself a scholar of world renown in compara-
tive law.

The first edition of the Civil Law System appeared in 1957.17 It is the result of
Arthur von Mehren’s intense study of French and German law in the immediate
aftermath of World War II. He had assembled many of the materials published
in the book during his time in Europe. According to the book’s preface, its
fundamental purpose is “to give a student, having some common law training,
insight, at various levels, into the workings of the civil-law system as typified by
the French and German legal systems.” With this objective in mind, Arthur
von Mehren focuses on the system of codes, the judicial process, contracts and
delictual obligations (torts) relating to industrial and automobile accidents.
The book also contains an interesting discussion of French administrative law.

In the preface to the Civil Law System, Arthur von Mehren justifies the deci-
sion to treat only French and German law by emphasizing the overwhelming
influence of the French Code Civil and the German Bürgerliches Gesetzbuch.
For this reason, these two legal systems had been the focus of his research
during the years he spent in Europe. As we will see in this chapter, Arthur von
Mehren kept the focus on French and German law for the rest of his academic
life. In his last years, German law became the major point of reference for his
comparative law work.

The Civil Law System rapidly developed to be the leading university case-
book on civil law. As Symeon C. Symeonides points out, it marked the
“transition of international comparative law from journalistic description to

15 See Konrad Zweigert & Hein Kötz, Einführung in die Rechtsvergleichung 55 (3d ed., 1996).
16 For a discussion of the similar role of émigré lawyers in Britain, cf. Jack Beatson & Reinhard

Zimmermann, Jurists Uprooted: German-speaking émigré Lawyers in Twentieth-

Century Britain (2004).
17 Arthur T. von Mehren, The Civil Law System: Cases and Materials for the Compara-

tive Study of Law (1st ed., 1957).
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inquisitive functionalism.”18 The book has been cited numerous times by U.S.
courts.19 The task of teaching comparative law through the case method is
brilliantly fulfilled,20 which is why the book proved highly influential even in
civil-law countries.

The book’s second edition appeared in 1977, with the assistance of James
R. Gordley.21 At that time, Arthur von Mehren was Professeur associé at the
Universities of Paris I and II. He seized the opportunity of being in Europe to
bring the subjects treated up to date. The second edition also includes several
topics not handled in the first edition, such as a discussion of civil procedure.
Gordley added various sections on western legal philosophy. In 2006, Gordley
presented a new casebook that, “while . . . not a third edition [of ‘The Civil Law
System’],” is aptly described by its author as “a continuation of the spirit of the
original work.”22

2. The Law of Multistate Problems

The Law of Multistate Problems, coauthored by Arthur von Mehren and Donald
T. Trautman and published in 1965,23 established von Mehren’s reputation as a
conflicts scholar. During the first 15 years of his academic career, von Mehren’s
scholarship had focused nearly exclusively on comparative law.

Although published as a university casebook, The Law of Multistate Prob-
lems was a very ambitious project. The two authors developed a new choice-
of-law approach they called “functional analysis.” The first steps of functional
analysis seem somewhat similar to interest analysis and its identification of
false conflicts and apparent conflicts. The major differences between the two
methods appear in the handling of true conflicts. Unlike interest analysis, func-
tional analysis openly advocates policy weighing, guided by specific criteria.
The first criterion is the relevant strength of the policies of the involved states.
By measuring the strength of the respective policy, the court is to consider the

18 Symeonides, supra note 2, at 533.
19 According to the survey conducted by Basil Markesinis, the book was cited nine times in the

period between 1980 and 2000, that is, more than 20 years after the publication of the first
edition. See Markesinis, supra note 14, at 141, note 85.

20 Gino Gorla, Arthur von Mehren’s The Civil Law System, 7 Am. J. Comp. L. 604, 605 (1958)
(book review).

21 Arthur T. von Mehren & James R. Gordley, The Civil Law System: An Introduction to

the Comparative Study of Law (2d ed., 1977).
22 James Gordley, Preface to James Gordley & Arthur Taylor von Mehren, An Introduction to

the Comparative Study of Private Law, at xxiii (2006).
23 Arthur T. von Mehren & Donald T. Trautman, The Law of Multistate Problems: Cases

and Materials on Conflict of Laws (1965).
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conviction with which a state adheres to a policy, the appropriateness of that
state’s rule, and the relative significance to the states concerned of the vin-
dication of their policies. For cases that cannot be resolved through a ration-
al choice among the various domestic or multistate policies, the court can
select a commonly held multistate policy or apply the rule of the state that
has the most effective control over the subject matter. For those cases that
remain unresolved after these steps have been taken, functional analysis pro-
poses certain other guidelines, such as applying the rule that best promotes
multistate activity or interferes least with the parties’ intentions. Only when all
other routes have been explored and have been found to be ineffectual do the
authors admit that the forum can apply its own law.

The approach is very sophisticated, which has led to some criticism.24 It
is indeed doubtful whether judges and lawyers are prepared to follow such a
complex approach. For a civil-law jurist, the approach, like others developed
in the course of the “American Conflicts Revolution,” raises the question of
predictability of results. However, The Law of Multistate Problems is widely
regarded as a highly original piece of scholarship. The authors illustrated each
step of their approach with actual cases and examples. The book had a consid-
erable influence on the development of private international law in the United
States and it established Arthur von Mehren as one of the leaders of the Amer-
ican conflicts revolution.25 Moreover, its emphasis on the need to achieve
“multistate justice,” rather than just furthering forum law and policies, laid
the foundation for a sustainable dialogue with European scholars. Arthur von
Mehren suggested further refinements to the functional approach in several
influential law review articles.26 He also contributed to another casebook on
the conflict of laws.27

3. Theory and Practice of Adjudicatory Authority
in Private International Law

Arthur von Mehren regarded this book28 as “the fruit of half a century of schol-
arship and teaching.”29 At the same time, among all of his recent publications,

24 Cf. Robert A. Gorman, The Law of Multistate Problems by Arthur T. von Mehren &
Donald T. Trautman, 115 U. Pa. L. Rev. 288 (1966) (book review).

25 Cf. Gary J. Simson, The Choice-of-law Revolution in the United States: Notes on Rereading
Von Mehren, 36 Cornell Int. L. J. 125 (2003).

26 See infra D.
27 Symeon C. Symeonides, Wendy C. Perdue & Arthur T. von Mehren, Conflict of Laws:

American, Comparative, International (2d ed., 2003).
28 Von Mehren, supra note 4.
29 Cf. von Mehren, Acknowledgments, in von Mehren, supra note 4, at 25.
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this is the one most closely connected to his collaboration with the Joseph Story
Fellows in Private International Law. The Story Fellows had the task to gather
legal material, to read and comment on drafts, and to draft certain sections
themselves.

The book is based on the General Course on Private International Law given
by Arthur von Mehren at the Hague Academy in 1996. When the manuscript
was eventually ready for publication, the scope and depth of the analysis went
well beyond the text of the original General Course. The author included
several new chapters and significantly altered the text’s structure. Moreover,
the sections on German law, as well as those on the Brussels Convention and
Regulation, were substantially revised and enlarged.

The book intends to build bridges between the seemingly divergent
approaches of common- and civil-law systems to the issue of jurisdiction to
adjudicate in private international law. Its strength lies in the comparative per-
spective of the analysis, taking into account American law and German law
at equal measure – an approach that is still hard to find in relation to juris-
dictional issues. Arthur von Mehren was deeply convinced of the necessity
to achieve convergence and harmonization in this particular area of the law.
Theory and Practice of Adjudicatory Authority in Private International Law laid
the theoretical foundations for future attempts at harmonization.

The book has received much praise. Arthur von Mehren was awarded the
Canada Prize for the best comparative law publication by the International
Academy of Comparative Law. In a recent book review, Stephen B. Burbank
noted that the volume “reveals von Mehren’s astonishing depth and range,
which are a product less of longevity than of a mind ever restless for new
territory to explore and of a disposition that, although happiest in the library,
has been willing to tolerate the burdens of venturing for both to gain and to
apply knowledge.”30 According to Burbank, the book “builds on and extends a
lifetime of brilliant work, offering advances in concepts and terminology, and
providing new approaches to challenging current issues.”31 Patrick J. Borchers
simply called it a “brilliant” and “fantastic book.”32

C. Contributions to the International Encyclopedia
of Comparative Law

The International Encyclopedia of Comparative Law, a highly ambitious
research project that intends to provide a comparative analysis of nearly all

30 Burbank, supra note 4, at 741. 31 Id., at 763.
32 Patrick J. Borchers, Book Review, 38 Creighton L. Rev. 995 (2005).
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areas of the law, has played an important role in Arthur von Mehren’s aca-
demic work in the 1980s and 1990s. In addition to serving as a member of the
Encyclopedia’s Editorial Committee, along with other luminaries of the disci-
pline such as René David, Konrad Zweigert, and Hessel E. Yntema, he was the
General Editor of the very important volume on contracts. He also contributed
three chapters to this volume: “A General View on Contract” (1982), “The For-
mation of Contracts” (1992), and “Formal Requirements” (1998).

Like his earlier research, these chapters focus on American, English,
French, and German law, an approach criticized by some as somewhat unsat-
isfying for a research project intended to cover the whole world, including
those legal systems that do not belong to the western hemisphere.33 How-
ever, the volume was designed, from the outset, to contain special chapters on
those non-Western legal orders. Arthur von Mehren deliberately chose parent
legal orders, for he was well-aware of the risk of getting lost in an endless and
detailed description of numerous specific legal systems. By focusing on the con-
ceptual differences between civil-law and common-law systems, he achieved a
comparative-law analysis of tremendous explanatory power.

D. Pioneering Articles

Arthur von Mehren was the author of several highly influential articles. The
best example is his article “Jurisdiction to Adjudicate” published in 1966 with
Donald T. Trautman.34 The article has been cited hundreds of times by law
review writers and courts.35 According to Patrick J. Borchers, it is “without
question the most influential modern article on jurisdiction.”36 The article
developed the fundamental distinction between the categories of “general”
and “specific” jurisdiction. These terms were invented by the coauthors and
eventually adopted by the Supreme Court of the United States.37 Moreover,
the article was responsible for the downfall of quasi-in-rem jurisdiction in

33 Cf. Helmut Heiss, Book Review, 66 RabelsZ 149 (2002).
34 Arthur T. von Mehren & Donald T. Trautman, Jurisdiction to Adjudicate: A Suggested Analysis,

79 Harv. L. Rev. 1121 (1966).
35 According to a search conducted by Symeon C. Symeonides in February 2006, the article has

been relied upon or cited by 118 cases, including four by the U.S. Supreme Court. Symeonides
emphasizes that this number is higher than the judicial citations to the works of Joseph Story
and Brainerd Currie. See Symeonides, supra note 2, at 534–35.

36 Patrick J. Borchers, Jurisdiction to Adjudicate Revisited, in Law and Justice in a Multistate

World, supra note 12, at 3.
37 Helicopteros Nacionales de Colombia v. Hall, 466 U.S. 408, 414 (1984) (citing von Mehren &

Trautman, supra note 34).
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Shaffer v. Heitner. In that decision, the Supreme Court cited the article three
times, twice in critical passages of its rationale.38

Another celebrated piece was “Special Substantive Rules for Multistate
Problems.”39 In this article, Arthur von Mehren suggested that one can resolve
certain true conflicts through a compromise of the conflicting state policies,
rather than through a full vindication of the policies of the one state and a
complete subordination of those of the other state. This compromise would
take the form of a special substantive rule constructed ad hoc for the case at
hand and was derived from the laws of both or all states involved in the case.
The article refined the “functional analysis” suggested in The Law of Multistate
Systems and contributed substantially to its impact on the development of
conflicts theory in the United States.

A number of early publications also deserve to be mentioned in this context.
Phases of German Civil Procedure, published in 1958 with Benjamin Kaplan
and Rudolf Schaefer,40 has remained authoritative for nearly 50 years, accord-
ing to Peter L. Murray.41 Arthur von Mehren’s early work on Civil-Law Ana-
logues to Consideration (1959) is also a classic.42 It laid the groundwork for
monographic studies on this important subject undertaken much later by other
scholars.43

In addition, Arthur von Mehren wrote a series of pioneering articles on
Japanese law in the 1950s and 1960s.44 These articles were mainly the fruit of

38 Shaffer v. Heitner, 433 U.S. 187, 205, 210 (1977). In his 1996 Hague lecture, Arthur von Mehren
identified a third type called, “category-specific jurisdiction.” The adjudicatory authority
asserted in this case is general in the sense that, unlike specific jurisdiction, the particular
claims to be litigated need not be linked to the forum, but, unlike general jurisdiction, the
adjudicatory authority claimed extends only to controversies of a particular juridical character,
for example, contractual or delictual claims. See von Mehren, supra note 4, at 63–7.

39 Arthur T. von Mehren, Special Substantive Rules for Multistate Problems: Their Role and
Significance in Contemporary Choice of Law Methodology, 88 Harv. L. Rev. 347 (1974).

40 Benjamin Kaplan, Arthur T. von Mehren & Rudolf Schaefer, Phases of German Civil Procedure
(pts. 1–2), 71 Harv. L. Rev. 1193, 1443 (1958).

41 Peter L. Murray, A Morning at the Amtsgericht: German Civil Justice in Practice, in Law and

Justice in a Multistate World, supra note 12, at 779.
42 Arthur T. von Mehren, Civil-law Analogues to Consideration: An Exercise in Comparative

Analysis, 72 Harv. L. Rev. 1009 (1959).
43 Cf. John P. Dawson, Gifts and Promises, Continental and American Law Compared

(1980); Ferdinand Fromholzer, Consideration. US -amerikanisches Recht im Vergleich

zum deutschen (1997). See also Duncan Kennedy, From the Will Theory to the Princi-
ple of Private Autonomy: Lon Fuller’s “Consideration and Form,” 100 Colum. L. Rev. 94
(2000).

44 Cf., inter alia, the volume Law in Japan: The Legal Order in a Changing Society (Arthur
T. von Mehren ed., 1963). The book was translated into Japanese and published in Japan
(1965).
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a 1-year stay as a Fulbright Research Professor at the University of Tokyo in
1956–1957. At a time when the astonishing rise of the Japanese economy had
not yet begun, Arthur von Mehren put Japanese law on the map.

The most influential articles of his last 15 years dealt with the Hague project:
the drafting of a worldwide judgments convention. This project, to be discussed
in more detail in this chapter, was initiated by Arthur von Mehren, and each of
his contributions was closely followed by interested scholars around the world.
One of his articles, originally published in the American Journal of Comparative
Law,45 was translated both into French and into Chinese.

IV. Negotiating International Conventions

Arthur von Mehren was the backbone of the U.S. delegation to the Hague
Conference on Private International Law for 40 years. For those who worked
with him on the many U.S. delegations over those four decades, he represented
the best that America has to offer the world.46

During the 1980 and 1985 sessions of the Hague Conference, Arthur von
Mehren served as Rapporteur for the Convention’s work on the law applicable
to international sale contracts. In addition, he advised the U.S. government
on numerous occasions in bilateral or multilateral negotiations outside the
framework of the Hague Conference, such as the negotiations with the United
Kingdom, beginning in 1973, for a proposed bilateral convention on the recog-
nition and enforcement of foreign judgments.

However, “Arthur’s baby”47 was clearly another project: the proposed Hague
Convention on International Jurisdiction and Foreign Judgments. A talk given
by Arthur von Mehren in April 1991 at the Max Planck Institute for Comparative
and Private International Law in Hamburg, Germany, provided the catalyst
for the project.48

From the start it was clear, however, that the project had to overcome con-
siderable obstacles. Before proposing that the Hague Conference work on a

45 Arthur T. von Mehren, Drafting a Convention on International Jurisdiction and the Effects of
Foreign Judgments Acceptable World-Wide: Can the Hague Conference Project Succeed? 49 Am.

J. Comp. L. 191 (2001); also published in A Global Law of Jurisdictions and Judgments:

Lessons from The Hague (J. J. Barceló, III & K. M. Clermont eds., 2002).
46 Peter D. Trooboff, Remarks at the Memorial Service, Apr. 19, 2006 (quoting the current State

Department Legal Advisor John Bellinger III).
47 Peter Nygh, Arthur’s Baby: The Hague Negotiations for a World-wide Judgments Convention,

in Law and Justice in a Multistate World, supra note 12, at 151.
48 The talk was later reproduced as Arthur T. von Mehren, Recognition of United States Judgments

Abroad and Foreign Judgments in the United States, 57 RabelsZ 449 (1993).
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convention, the United States reached two conclusions:49 first, the proposed
convention should not be limited to recognition and enforcement but should
also address jurisdiction to adjudicate; second, the convention should provide
certain jurisdictional bases that could be invoked as of right and prohibit the
use of certain other bases. In addition, permitted bases – that is, bases neither
required nor prohibited – should be recognized. The enforceability of judg-
ments rendered on these bases would depend not upon the convention but on
the law of the state addressed. This “mixed-convention” format, advocated by
Arthur von Mehren on various occasions,50 rested on the consideration that
a significant degree of divergence exists worldwide with respect to a variety of
issues regarding jurisdiction to adjudicate and recognition and enforcement
of foreign judgments. The double convention format of the Brussels Conven-
tion was, in Arthur von Mehren’s view, unworkable where the legal systems
concerned disagree on fundamental issues.

Unfortunately, the European members of The Hague’s special commission
did not accept the concept of a mixed convention. From the beginning, most
of the European negotiators aspired to produce a double convention modeled
after the Brussels and Lugano Conventions. Accordingly, the draft presented
by the Special Commission in October 1999 was rejected by the United States.
In an effort to overcome the resulting impasse, it was agreed to suspend the
Hague Conference’s Rules of Procedure for Plenary Meetings, which provide
for voting under a strict majority principle. Instead, the Session would seek to
reach consensus on the issues thought to be crucial if the resulting convention
was to be acceptable on a worldwide basis.

Arthur von Mehren, despite his age of nearly 80 years, spent a considerable
time at various meetings in Europe and in the United States, hoping to reach a
breakthrough. At this stage, however, various influential interest groups, such as
consumer and business associations, both in the United States and in Europe,
had become aware of the project and painted a gloomy picture of transaction
costs and consumer rights under a worldwide judgments convention, mainly
in relation to e-commerce and other ways of using the internet. The author of
these lines remembers a conference held in Washington, DC in 2001 where
representatives of various associations heavily criticized the Hague project,

49 Cf. von Mehren, supra note 4, at 408–9.
50 See, inter alia, Arthur T. von Mehren, Recognition and Enforcement of Foreign Judgments:

A New Approach for the Hague Conference? 57 Law & Contemp. Probs. 271 (1994); Arthur
T. von Mehren, The Case for a Convention – Mixed Approach to Jurisdiction to Adjudicate
and Recognition and Enforcement of Foreign Judgments, 61 RabelsZ 86 (1997); Arthur T. von
Mehren, Enforcing Judgments Abroad: Reflections on the Design of Recognition Conventions,
24 Brooklyn J. Int. L. 17 (1998).
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albeit from different standpoints. Most of these representatives lacked even a
basic understanding of private international law and completely ignored the
existing rules on jurisdiction to adjudicate in the international sense.

In June 2001, the Permanent Bureau of the Hague Conference and the
Coreporters presented an “Interim Text,” 35 pages in length, containing 192
footnotes as well as numerous bracketed and alternative provisions.51 At that
stage, many observers thought that the Hague project was dead. And so it was,
at least in regard to the original goal to produce a comprehensive jurisdiction
and judgments convention.

However, the negotiators did not entirely give up on the project. In the
summer of 2005, they finally agreed on a convention limited on choice of
court agreements.52 Although this was a much scaled-down convention, it was
widely regarded as the better choice compared to a complete failure of the
project. Although he was ill, Arthur von Mehren traveled to The Netherlands
for the conclusion of negotiations he had participated in for more than ten
years.

In Arthur von Mehren’s view, the negotiations at The Hague and their
product might have been very different if the Hague Conference’s Special
Commission had both fully understood and accepted the concept of a mixed
convention.53 He emphasized the important areas for which the Special Com-
mission achieved a measure of harmonization,54 reaching well-beyond the
scope of the Convention on Choice of Court Agreements ultimately adopted
by the negotiating parties. It remains to be seen whether the efforts to reach a
more comprehensive convention will be continued one day.

V. Teaching at Harvard

Sharing his knowledge and understanding of the law with students formed
an integral part of Arthur von Mehren’s life. His teaching career spanned

51 Hague Conference on Private International Law, Summary of the Outcome of the Discus-
sion in Commission II of the First Part of the Diplomatic Conference 6–20 June 2001, Interim
Text, Prepared by the Permanent Bureau and the Coreporters, available at http://www.
hcch.net/index en.php?act=publications.details&pid=3499&dtid=35.

52 Hague Convention on Choice of Court Agreements of 30 June 2005, available at http://www.
hcch.net/index en.php?act=conventions.pdf&cid=98. Various matters are expressly excluded
from its scope of application. For a discussion of the new Convention, see Giesela Rühl, Das
Haager Übereinkommen über die Vereinbarung gerichtlicher Zuständigkeiten: Rückschritt oder
Fortschritt? 25 Praxis des Internationalen Privat- und Verfahrensrechts [IPRax] 410
(2005) and the contribution by Christian Thiele, The Hague Convention on Choice-of-Court
Agreements: Was it Worth the Effort?, Chapter 5, in this volume.

53 Von Mehren, supra note 4, at 409–10. 54 Id., at 411–17.
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nearly 60 years. Despite his failing health, he taught part time at Harvard Law
School until just before his death. According to Peter L. Murray, “nobody at
the [Harvard] Law School defined himself as a scholar and law professor more
than Arthur von Mehren.”55

Arthur von Mehren was a master in encouraging his students to explore new
ways of thinking by showing them that he believed in their abilities. Many of
his students went on to become law professors around the world. The lasting
impression that Arthur von Mehren made on his students is exemplified by a
personal remark in the foreword to the Festschrift published in his honor in
2002. The authors of the foreword, James A. Nafziger and Symeon C. Syme-
onides, describe that, after years of personal relocation and attic-emptying,
they have hung on to their class notes and dilapidated copies of The Law of
Multistate Problems and The Civil Law System.56

As a scholar of comparative law and private international law, subjects typi-
cally regarded as rather exotic by American law professors, Arthur von Mehren
was never a very influential figure within the Harvard Law School faculty. It
is probably fair to say that many European scholars knew him and his work
better than some of his Harvard colleagues, at least for the last 20 years of
his life.

Arthur von Mehren did not side with any of the two important political
movements (Law and Economics and Critical Legal Studies) that started to
separate the Harvard Law School faculty in the late 1960s.57 Arthur R. Miller,
a longtime colleague, put it this way: “[He] was a pure scholar. During these
turbulent times, Arthur stuck with his books. He didn’t want to lose productive
time in nonsensical faculty politics. And I think this is why no one will say a
bad thing about him.”58

VI. The Joseph Story Fellow Program

Arthur von Mehren founded the Joseph Story Fellow Program in 1993, using
funds available to him through a bequest made by his former faculty colleague

55 Professor Peter L. Murray, quoted by McArdle, supra note 7.
56 James Nafziger & Symeon C. Symeonides, Foreword to Law and Justice in a Multistate

World, supra note 12, at ix, x.
57 For an interesting discussion of the influence of these movements on the “ideal of the lawyer,”

see Anthony T. Kronman, The Lost Lawyer. Failing Ideals of the Legal Profession

165–270 (1993).
58 Professor Arthur R. Miller, quoted by Bryan Marquard, supra note 5.
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and friend, the late Kurt H. Nadelmann.59 The program was modeled on
the German concept of “Wissenschaftlicher Assistent,” where young German
academics serve as research assistants to senior faculty members while work-
ing on their postdoctoral thesis called a “Habilitationsschrift.” The Story
Fellows would come to Cambridge, Massachusetts, for a 1-year period, working
as Arthur von Mehren’s research assistants, with all Harvard resources available
to them.

The Joseph Story Fellows all felt they were privileged to collaborate so
closely with a scholar as celebrated as Arthur von Mehren. He very much
appreciated discussing legal issues with his Fellows. I have vivid memories of
him sitting in his office behind his large desk covered with books and countless
pages of various manuscripts, suggesting certain solutions and asking me in his
kind voice for my personal view. He was genuinely interested in what his
Fellows had to say. I believe he had a deep respect for the German legal
tradition and for the analytical achievements of German private international
law scholarship.

Much has been said about Arthur von Mehren as a scholar. As a mentor
and a friend, he was no less impressive. James R. Gordley pointed out that
Arthur von Mehren was “one of the humblest people” he ever met, “in or out
the academic world.”60 This feeling is shared by many who had the chance to
work with Arthur von Mehren, including the twelve Joseph Story Fellows. It is
very hard to find someone as intellectually brilliant as he was. But it is next to
impossible to find as modest and kind a person as Arthur von Mehren within
the tiny group of intellectual giants.

In September 2001, only a few days after those horrible attacks on America,
my wife and I spent a week with Arthur and Joan von Mehren at their beautiful
Adirondacks family retreat. In spite of his poor eyesight, Arthur von Mehren
drove his old Volvo car all the way up from Cambridge. We had a rigorous
work schedule as we wanted to finish the manuscript for Theory and Practice of
Adjudicatory Authority in Private International Law. After the day’s work was
done, we would prepare dinner together, with Arthur von Mehren often taking
the lead. I have the fondest memories of the many conversations that we had

59 Kurt H. Nadelmann graduated from the University of Berlin and received his doctorate in
1921 from the University of Freiburg. After serving as a judge in Germany from 1926 to 1933,
he emigrated to Paris in 1933 and then to the United States in 1940. After holding positions at
the University of Pennsylvania and New York University, he became a research scholar and
faculty member at Harvard in 1961 and remained on the faculty until his death in 1984. As a
scholar, he was particularly interested in international bankruptcy law.

60 Gordley, supra note 2, at 529.
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at the dinner table or in front of the fireplace. There was no television in the
house. All these disturbing pictures of planes crashing into the World Trade
Center were kept outside. The only source for news was an old radio to be
turned on only once or twice a day. In this peaceful atmosphere, the terror of
Al Quaeda seemed so far away.

VII. Conclusion

Arthur von Mehren was blessed with a long and happy life. His academic
record is, by any measure, outstanding. He helped to build strong and enduring
bridges between legal systems and laid the ground work for convergence and
harmonization. For more than half a century, he personified comparative law
in the United States.

Despite all the awards and recognitions he received during his long career,
Arthur von Mehren remained a model of self-discipline and modesty. We will
miss his gentle, unassuming manner, not to mention his intellect and wit. He
was a “gentle giant.”61 All of us owe a debt of gratitude to him.

61 Symeonides, supra note 2.
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Some Fundamental Jurisdictional Conceptions
as Applied in Judgment Conventions

Ralf Michaels

I. Introduction

Arthur von Mehren’s last and most ambitious project, a Hague Convention
unifying rules on international jurisdiction and foreign judgments, did not
come to fruition. One reason was prevailing differences over substantive issues
– differences that have been discussed at length.1 Such differences might have
been overcome through compromise had there not been a problem that has
received less attention but may have been more fundamental, precisely because
it was not fully recognized: Most delegates implicitly presumed that judg-
ments conventions must take on a certain shape. One such presumption that
has been discussed was that all jurisdictional bases in a convention must be
either required (so that courts in all member states must exercise jurisdiction
under certain circumstances), or excluded (so that courts are not allowed to
exercise jurisdiction under certain circumstances). A second assumption, less
well-recognized, was that conventions that regulate jurisdiction, in addition
to recognition and enforcement of judgments, must be symmetrical: If a judg-
ment rests on a required basis of jurisdiction, other states must be obliged to
enforce it (unless there are other reasons not to enforce it, such as fraud); if it
rests on an excluded basis, other states must be restrained from enforcing it.

Both assumptions are wrong, and Arthur von Mehren worked tirelessly to
show this. The alternative he developed was the mixed convention, an inge-
nious model to bridge the gap between single conventions (conventions that
regulate only the recognition of foreign judgments) and double conventions
(conventions that regulate jurisdiction both at the decision stage and at the

1 Elsewhere I argue that some of these differences arise because Americans and Europeans argue
about jurisdiction from different paradigms: Ralf Michaels, Two Paradigms of Jurisdiction, 26
Mich. J. Int’l L. 1003 (2006), especially at 1064–66.
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recognition stage).2 This concept formed the basis of the U.S. proposal at The
Hague.3 Other delegations, especially European ones, opposed the concept4

and preferred to work on a true double convention modeled after the 1968
Brussels Convention.5 The mixed-convention model was ultimately adopted
in the 1999 Hague Draft Convention,6 but only half-heartedly and too late to
save the project. Although the delegates have since concluded a much-reduced
Convention on Choice of Court Agreements,7 the much more ambitious early
project of a full-fledged judgment convention has failed, at least for the time
being. In hindsight, it appears that the delegates never fully understood the
implications and capacities of the mixed-convention model.8 By presuming,

2 Arthur T. von Mehren, Recognition of United States Judgments Abroad and Foreign Judgments
in the United States: Would an International Convention Be Useful?, 57 RabelsZ 449, 456–
9 (1993); Arthur T. von Mehren, Recognition and Enforcement of Foreign Judgments: A New
Approach for the Hague Conference?, 57 Law & Contemp. Probs. 271, 282–7 (1994) [hereinafter
von Mehren, New Approach]; Arthur T. von Mehren, The Case for a Convention – Mixed
Approach to Jurisdiction to Adjudicate and Recognition and Enforcement of Foreign Judgments,
61 RabelsZ 86 (1997) [hereinafter von Mehren, Case]; Arthur T. von Mehren, Enforcing
Judgments Abroad: Reflections on the Design of Recognition Conventions, 24 Brook. J. Int’l

L. 17 (1998) [hereinafter von Mehren, Design]; Arthur T. von Mehren, Drafting a Convention
on International Jurisdiction and the Effects of Foreign Judgments Acceptable Worldwide: Can
the Hague Conference Project Succeed?, 49 Am. J. Comp. L. 191, 196–202 (2001) [hereinafter
von Mehren, Drafting].

3 See Some Reflections of the Permanent Bureau on a General Convention on Enforcement of
Judgments, in I Hague Conference on Private International Law, Proceedings of

the Seventeenth Session 231, 235 (1995); Conclusions of the Working Group Meeting on
Enforcement of Judgments, id., at 257.

4 International Jurisdiction and Foreign Judgments in Civil and Commercial Matters – Report
Drawn up by Catherine Kessedjian, Hague Conference on Private International Law –

Enforcement of Judgments, Prel. Doc. No. 7 (April 1997), available at http://www.
hcch.net/upload/wop/jdgm pd7.pdf, at 43–4, nos. 151–6.

5 Brussels Convention on jurisdiction and the enforcement of judgments in civil and commercial
matters of September 27, 1968, 1998 O. J. (C 27) 1 (consolidated version).

6 See Preliminary Draft Convention on Jurisdiction and Foreign Judgments in Civil and
Commercial Matters, adopted by the Special Commission on October 30, 1999, available
at http://www.hcch.net/upload/wop/jdgmpd11.pdf, Article 17 [hereinafter 1999 Hague Draft
Convention]; see also Report of the Special Commission drawn up by Peter Nygh and Fausto
Pocar, id., at 19, 28–9.

7 Hague Convention on Choice of Court Agreements of June 30, 2005, available at
http://www.hcch.net/index en.php?act=conventions.text&cid=98, published with an intro-
ductory note by Ronald A. Brand, 44 I. L. M.1291 (2005) [hereinafter 2005 Hague Choice
of Court Convention]. See Christian Thiele, The Hague Convention on Choice of Court
Agreements: Was it Worth the Effort?, Chapter 5, in this volume.

8 Arthur T. von Mehren & Ralf Michaels, Pragmatismus und Realismus für die Haager Ver-
handlungen zu einem weltweiten Gerichtsstands- und Vollstreckungsübereinkommen, 25 DAJV-

Newsletter 124, 127 (2000); Arthur T. von Mehren, The Hague Jurisdiction and Enforcement
Convention Project Faces an Impasse – A Diagnosis and Guidelines for a Cure, 20 Praxis des

Internationalen Privat- und Prozessrechts [IPRax] 465 (2000); Arthur T. von Mehren,
Drafting, supra note 2, at 196–200.
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until the end, that certain shapes of rules are somehow necessary, delegates
did not realize the full array of possible rules. The failure of negotiations was
the consequence not only of policy differences, but also of a lack of conceptual
clarity.

The analysis of rights once suffered from a similar lack of conceptual clar-
ity, and of erroneous assumptions that rights must take on a certain shape.
These assumptions were dispelled by Wesley N. Hohfeld’s seminal work on
the categorization of rights.9 Because Hohfeld’s analysis is purely analytical
and his dissection of different kinds of what he calls “jural relations” has no
direct implications for policies, he has sometimes been thought of as a legal for-
malist without relevance for policies and social engineering.10 The opposite is
true. “Hohfeld intended . . . not to resolve questions such as those which would
interest the formalist, but to provide the fundamental analysis which he saw as
an essential prerequisite to the resolution of such questions.”11 Clear concepts
do not guarantee proper debates on policy, but without clear concepts such
debates are impossible.

A similar conceptual analysis is still lacking from the law of jurisdiction,
although it is urgently needed, as the failure of the Hague negotiations has
arguably shown.12 This essay begins to fill this gap and to do for the analysis of
jurisdiction what Hohfeld has done for the analysis of rights. Its primary aim
is analytical, not normative; it deals with concepts and their logical interrela-
tions, not with policies of jurisdiction and of recognition. Nevertheless, such
an analysis has important implications for policy analysis. First, it shows that
the array of possible categories of jurisdiction, and thus the possibilities for
compromise, is considerably wider than delegates and analysts have previously
assumed. The article uses examples from numerous conventions to show that
the various categories are not merely theoretical but actually exist. Second, the
analysis makes it possible to isolate different policy considerations and thereby

9 Wesley N. Hohfeld, Some Fundamental Legal Conceptions as Applied in Legal Reasoning, 23
Yale L. J. 16 (1913); reprinted in Fundamental Legal Conceptions as Applied in Judicial

Reasoning by Wesley Newcomb Hohfeld (David Campbell & Philip Thomas eds., 2001).
10 See Duncan Kennedy & Frank Michelman, Are Property and Contract Efficient? 8 Hofstra

L. Rev. 711, 751–2 (1980); Nigel E. Simmonds, Introduction, in Fundamental Legal Con-

ceptions, supra note 9, at x–xii.
11 Simmonds, supra note 10, at xii.
12 Von Mehren did not lay out a full-fledged conceptual analysis, certainly due to his preference

for pragmatism and policy debates over abstract conceptual discussions; see Peter D. Trooboff,
In Memoriam: Arthur von Mehren, 119 Harv. L. Rev. 1966, 1970–1 (2006). However, a valuable
conceptual presentation is von Mehren, Design, supra note 2; see also Arthur T. von Mehren,
Jurisdictional Requirements: To What Extent should the State of Origin’s Interpretation of Con-
vention Rules Control for Recognition and Enforcement Purposes? in The Hague Convention

on Jurisdiction and Judgments A-29 (Andreas F. Lowenfeld & Linda J. Silberman eds., 2001)
[hereinafter von Mehren, Jurisdictional Requirements].
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facilitates a structured debate of different interests. In discussing the different
concepts and categories, this article will point out some of these interests.

II. Fundamental Concepts

Hohfeld provided three important insights on the conceptualization and classi-
fication of rights. First, rights are not abstract attributes of rightholders. Rather,
a right represents one side of a “jural relation” between two persons, and the
flipside of the rightholder’s right is a certain position on the side of the other
person. Second, “right” can mean very different things. Hohfeld distinguished
four types – rights (or claim-rights), privileges, powers, and immunities. The
introduction of privileges and immunities where others had seen an absence
of rights, was especially important. It enabled Hohfeld to categorize every pos-
sible situation legally – there is no situation without jural relations. Third,
the relations of correlation and opposition that exist between specific pairs13

are the only logically necessary ones. Relations other than those of correlation
and of opposition may exist, but they are contingent, not intrinsic to rights. In
particular, privileges and rights are independent from each other – a person
may have a privilege of a certain conduct but no right to enforce it, or a right
against others to refrain from interference, but no privilege to engage in that
conduct.14

Jurisdiction is different from rights (although the legal relations it creates
can be modeled in Hohfeldian terms). Nevertheless, von Mehren’s insights
on the relation between jurisdiction and enforcement yield insights that are
strikingly similar. This section will formalize these thoughts, and the concept
of the mixed convention, in three separate steps.

1. Required, Excluded, and Permitted Bases

A first issue concerns the design of judgments conventions, more specifically
the structure of rules on individual bases of jurisdiction. For a long time,
different types of rules were not normally distinguished. This changed when
von Mehren developed the mixed convention with the concepts of required,
excluded, and permitted bases of jurisdiction, or white, black, and gray zones.15

13 For a table of these pairs, see Simmonds, supra note 10, at xii.
14 See ibid., at xix–xx.
15 These three categories appear first in von Mehren, New Approach, supra note 2, at 283. A

different color scheme (green, red, and yellow) was proposed by Andreas Lowenfeld, Thoughts
about a Multinational Judgments Convention: A Reaction to the von Mehren Report, 57 Law

& Contemp. Probs. 289 (1994).
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Rules on the white zone require certain bases of jurisdiction.16 For example,
Article 5 (1) of the Brussels Regulation requires states to provide jurisdiction for
contracts at the place of performance. Article 5 of the 1971 Hague Judgments
Convention17 obliges member states to enforce foreign judgments if those
judgments rested on one of the bases of jurisdiction listed in Articles 10 and 11.
Rules on the black zone exclude certain bases of jurisdiction. An example for
such a rule is Article 3 (2) of the Brussels Regulation that explicitly excludes
certain national exorbitant bases of direct jurisdiction. The Supplementary
Protocol to the 1971 Hague Judgments Convention18 contains, in its Article 4,
a list of exorbitant bases of jurisdiction that Article 2 (1) declares excluded from
enforcement.

Von Mehren’s important contribution was to show that there is a third,
gray zone of jurisdictional bases that are neither required nor excluded: the
permitted bases of jurisdiction. States remain free to decide whether they want
to adopt these bases or not. This freedom for states distinguishes these bases both
from the required bases placed in the white category and from the excluded
bases placed in the black category, both of which are binding on states. Permit-
ted bases of direct jurisdiction leave it up to each state to determine whether
it wants to assert jurisdiction on the basis of certain criteria. Such rules had
existed for quite some time. For example, Article 4 (1) of the Brussels Regula-
tion provides for permission of all bases of national law against defendants not
domiciled in a member state. Nevertheless, before von Mehren introduced
the category of permitted bases in the context of the mixed convention, this
category had largely escaped scholars’ attention. The reason may be that in
the absence of regulation, all bases of jurisdiction are permitted. Scholars may
have wished to confine the notion of regulation to required and excluded
bases, just as attention in the area of rights was long confined to duties and
claim-rights, whereas liberties were ignored. But just as Hohfeld showed that
liberties create important jural relations, von Mehren showed that permitted
bases of jurisdiction create an important zone of jurisdictional bases.

Although the importance of the gray category of permitted bases has often
been emphasized, it becomes fully clear only once the analysis of jurisdictional

16 Whether a convention requires national legal systems to provide for certain bases, or whether
a convention itself provides for these bases, is irrelevant for purposes of this analysis.

17 Convention of 1 February 1971 on the Recognition and Enforcement of Foreign Judg-
ments in Civil and Commercial Matters, available at http://hcch.e-vision.nl/index en.php?
act=conventions.text&cid=78.

18 Supplementary Protocol of 1 February 1971 to the Convention on the Recognition and Enforce-
ment of Foreign Judgments in Civil and Commercial Matters, available at http://hcch.e-
vision.nl/index en.php?act=conventions.text&cid=79.
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bases is linked to deontic logic. The three statuses – required, permitted, and
excluded – reflect the traditional threefold classification of normative statuses in
deontic logic of obligatory, optional, and impermissible.19 This means that, like
the latter three categories in deontic logic, so required, permitted, and excluded
contain all possible statuses of jurisdictional bases. Every jurisdictional basis in
every legal system, and in every convention, must be either required, permitted,
or excluded. This is true even for bases that are not explicitly regulated in the
convention.

Note that these are categories of bases of jurisdiction, not of rules of jurisdic-
tion. Rules of jurisdiction in a legislative text need not be confined to one status.
Rather, rules frequently require some and exclude other bases of jurisdiction,
simultaneously. For example, Article 5 (1) of the Brussels Regulation provides
two things for contracts: it requires jurisdiction at the place of performance,
and it simultaneously excludes jurisdiction for contracts based on any other
contacts, as for example the place where the contract was concluded.20 Other
rules may exclude some and permit other bases of jurisdiction. For example,
the U.S. Constitution excludes bases of jurisdiction that violate due process,
but does not require bases that do not violate due process;21 such bases are
merely permitted.

Some conventions make the status of such bases explicit. For example, Arti-
cle 3 (1) of the Brussels Regulation makes clear that, as against member state
domiciliaries as defendants, all jurisdictional bases that are not required by the
Convention are excluded. It follows logically that no other bases are permitted;
the explicit exclusion of certain bases in Article 3 (2) does not add anything in
this regard. Other conventions are not explicit, so interpretation is required to
determine their exact substance. For example, Article 4 (1) of the 1971 Hague
Judgments Convention mentions only required bases of indirect jurisdiction.22

19 For the relations among these three deontological categories and Hohfeld’s scheme, see Andrew
Halpin, Fundamental Legal Conceptions Reconsidered, 16 Can. J. L. & Juris. 41 (2003).

20 Ralf Michaels, Re-Placements. Jurisdiction for Contracts and Torts under the Brussels I Regula-
tion when Arts. 5 (1) and 5 (3) Do not Designate a Place in a Member State, in International

Civil Litigation in Europe and Relations with Third States 129, 151–52 (Arnaud Nuyts
& Nadine Watté eds., 2005).

21 See Douglas McFarland, Dictum Run Wild: How Long-Arm Statutes Extended to the Limits of
the Constitution, 84 B. U. L. Rev. 491, 493 (2004) (“Due process permits – but does not require
– a state to reach beyond its borders to serve nonresidents.”); Arnaud Nuyts, Due Process and
Fair Trial: Jurisdiction in the United States and in Europe Compared, 2 CILE Studies 27
(2005); Michaels, supra note 1, at 1018.

22 “A decision rendered in one of the Contracting States shall be entitled to recognition and
enforcement in another Contracting State under the terms of this Convention – (1) if the
decision was given by a court considered to have jurisdiction within the meaning of this
Convention . . . ”
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Whether other bases are permitted or excluded is not clear from the wording
alone. The uncertainty disappears, however, in view of the Protocol to the Con-
vention, which adds a number of excluded bases of jurisdiction in its Article
4. Ordinary principles of interpretation suggest that all bases that are neither
explicitly required nor explicitly excluded are permitted. Whether interpreta-
tion is necessary or not does not change the mutual exclusivity of these three
categories – ultimately, a basis can only have one of these three statuses.

A quick look at policy impacts shows how helpful the gray category would
have been for negotiations. Generally, required bases favor plaintiffs, whereas
excluded bases favor defendants. Without the gray category of permitted bases,
delegates must not only agree for every basis of jurisdiction whether it is good
and should be required, or whether it is bad and should be excluded; they
must also always have the overall balance between plaintiffs and defendants in
view. This is almost impossibly complex. By contrast, if bases can be left in the
gray area, it becomes possible to negotiate over individual bases of jurisdiction
without having to agree on every single one of them. This makes negotiations
much easier and the consequences of conventions on the balance between
plaintiff and defendant interests easier to predict. For example, delegates at
The Hague perhaps spent an undue amount of time trying to find a basis for
jurisdiction over corporations, instead of just leaving both the U.S. basis of
doing business and the European basis for subsidiaries in the gray area.

2. Direct and Indirect Jurisdiction

A second issue concerns the role that jurisdiction plays. The issue whether
a court has adjudicatory jurisdiction23 can become relevant at two different
stages. The first stage concerns the proceedings before the court that renders
the original decision, hereinafter called the rendering court. The rendering
court will not hear a case, much less render a decision, unless it determines that
it has jurisdiction to do so.24 The second stage concerns the proceedings before
the court requested to recognize and/or enforce the judgment the rendering
court has passed, hereinafter called the requested court].25 The requested court

23 By using “adjudicatory jurisdiction” rather than “judicial jurisdiction,” I follow Arthur T. von
Mehren, Adjudicatory Jurisdiction: General Theories Compared and Evaluated, 63 B. U. L.

Rev. 279, 282–83 (1983).
24 If a first instance court renders a decision despite the lack of jurisdiction, an appellate court

may annul the decision. For the sake of simplicity, this is treated here as though the first court
applied the law correctly.

25 The requested court must also decide whether it has direct jurisdiction over the enforce-
ment litigation. This question is not part of the analysis here. See Dennis Solomon, Interna-
tionale Zuständigkeit zur Vollstreckbarerklärung ausländischer Entscheidungen – Divergierende
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will not recognize or enforce the decision of the rendering court unless it
determines that the rendering court had jurisdiction.26

At first blush, the use of the same term – jurisdiction – at both stages seems
to suggest uniformity of concepts. That suggestion is illusory, just as the use
of the term “right” conceals differences between different concepts. A con-
ceptual clarification is needed. French law has found a particularly successful
terminology to resolve this concern by distinguishing two concepts: direct juris-
diction (compétence directe) and indirect jurisdiction (compétence indirecte).27

Direct jurisdiction describes the question for the rendering court because only
the rendering court is directly engaged with the question whether it should
exercise jurisdiction or not. Indirect jurisdiction describes the question for the
requested court, since that court can control only indirectly,28 through the
recognition procedure, whether jurisdiction was properly exercised or not.

Of course the terminological distinction does not provide an answer to the
substantive issue: Is the question whether the rendering court had jurisdiction
the same question when asked by the rendering court and when asked by the
requested court? And is the question the requested court asks for recognition
purposes the same question it would ask if it were the adjudicating court?

Take, for example, the famous Yahoo! case. A French court asserted juris-
diction over the U.S. corporation Yahoo! on the mere basis that its website was

Tendenzen in Deutschland und den Vereinigten Staaten, 51 Die Aktiengesellschaft [AG]
832 (2006).

26 Hilton v. Guyot, 159 U.S. 113, 202; Restatement (Third) Foreign Relations Law § 482 (1) (b)
(1987).

27 Etienne Bartin, Etudes sur les effets internationaux des jugements (1907); Bartin,
Principes de Droit International Privé 317, § 127 (1930) [hereinafter Bartin, Principes].
Bartin distinguished only the concepts, not the relevant policies. For occasional use of this
terminology in the United States, see Arthur Nussbaum, Jurisdiction and Foreign Judgments,
41 Colum. L. Rev. 221, 225 (1941); Ronald A. Brand, Enforcement of Judgments in the United
States and Europe, 13 J. L. & Commmerce 193, 201–2 (1994); Eugene F. Scoles, Peter Hay,
Patrick J. Borchers, Symeon C. Symeonides, Conflict of Laws 288 note 21 (4th ed., 2004);
for occasional use in Germany, see Jan Kropholler, Internationales Privatrecht 607–8
(6th ed., 2006); Gerhard Kegel & Klaus Schurig, Internationales Privatrecht 1062 (9th
ed., 2004).

Other terminologies are less successful. German lawyers distinguish between jurisdic-
tion of decision and jurisdiction of recognition (Entscheidungszuständigkeit and Anerken-
nungszuständigkeit). See Haimo Schack, Internationales Zivilverfahrensrecht 87, no.
187 (4th ed., 2006). But Anerkennungszuständigkeit (“jurisdiction of recognition”) does not
make sufficiently clear that what is at stake is the jurisdiction of the rendering court, not the
jurisdiction of the requested court (see supra note 25). Another German proposal is to distinguish
rules of conduct and rules of evaluation (Befolgungsregeln and Beurteilungsregeln). See Walter
Jellinek, Die zweiseitigen Staatsverträge über Anerkennung ausländischer Zivilur-

teile 26 (1953). However, evaluation is a task of both the rendering and the recognizing court.
28 Scoles et al., supra note 27, at 288 (“indirect restraints on jurisdiction”).
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accessible from French computers.29 This contact was sufficient for jurisdic-
tion under French law but would likely not be sufficient under U.S. law.30 One
question was whether the French court rightfully asserted jurisdiction; another,
whether U.S. courts would have to recognize and enforce the ensuing deci-
sion. Many commentators in the U.S. addressed both questions together. One
set of commentators denied the French court’s jurisdiction over Yahoo!, typi-
cally invoking not French law but either U.S. law or some universal standards;
these commentators consequently denied a duty of U.S. courts to enforce the
decision.31 Another set of commentators asserted that French courts had juris-
diction over Yahoo!, and U.S. courts therefore had to recognize the ensuing
decision.32 Hardly anyone appears to take the middle way, according to which
French courts had jurisdiction according to French law, but U.S. courts had
no duty to enforce the ensuing decision under either U.S. or international law.

Many authors assume the standard for direct and indirect jurisdiction to be
the same;33 so do many legal orders.34 This is true for sister-state judgments

29 UEJF et Licra c. Yahoo! Inc. et Yahoo France, Tribunal de Grande Instance Paris, May
22, 2000, 2000 Communication et Commerce électronique [Comm. com. électr.]

comm. no. 92, note J-Chr. Galloux; also available at http://www.juriscom.net/txt/jurisfr/cti/
tgiparis20000522.htm; English translation available at http://www.juriscom.net/txt/jurisfr/cti/
yauctions20000522.htm.

30 For a comparison of European and U.S. approaches, see Patrick J. Borchers, Tort and Contract
Jurisdiction via the Internet: The ‘Minimum Contacts’ Test and the Brussels Regulation Com-
pared, 50 Neth. Int’l L. Rev. 401 (2003). Note that the French decision in the Yahoo! case
was based on French domestic law of jurisdiction, not the Brussels Regulation.

31 Cf. Marc H. Greenberg, A Return to Lilliput: The LICRA v. Yahoo! Case and the Regulation of
Online Content in the World Market, 18 Berkeley Tech. L. J. 1191, 1205 (2000) (“Little will be
accomplished if the boundaries of jurisdiction are expanded without concurrently expanding
the ability to enforce judgments obtained in those foreign courts.”)

32 Cf. Paul Schiff Berman, Towards a Cosmopolitan Vision of Conflict of Laws: Redefining Gov-
ernmental Interests in a Global Era, 153 U. Pa. L. Rev. 1819, 1879 (2005) (“ . . . I think that the
extent of Yahoo!’s business activities abroad justify the French judgment and should make it
enforceable in the United States” (emphasis added).

33 See, e.g., Bartin, Principes, supra note 27 317, 548 et seq. (1930); Paul Neuhaus, Internationales
Zivilprozessrecht und Internationales Privatrecht, 20 RabelsZ 201, 225 (1955); Reinhold Geimer,
Zur Prüfung der Gerichtsbarkeit und der internationalen Zuständigkeit bei der

Anerkennung ausländischer Urteile 106 (1966); Dominique Holleaux, Compétence du

Juge Étranger et Reconnaissance des Jugements 121 (1970). Gary B. Born, Interna-

tional Civil Litigation in United States Courts 970–1 (3d ed., 1996) discusses indirect
jurisdiction as a choice between the rendering and the requested court’s law on direct juris-
diction. Von Mehren calls such approaches “derivative theories”: Arthur T. von Mehren,
Recognition and Enforcement of Foreign Judgments – General Theory and the Role of Juris-
dictional Requirements, 167 Recueil des Cours 9, 56–7 (1980-II) [hereinafter von Mehren,
General Theory].

34 See Arthur T. von Mehren & Donald T. Trautman, Recognition and Enforcement of Foreign
Adjudications: A Survey and a Suggested Approach, 81 Harv. L. Rev. 1601, 1607 (1968).
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in a federal or quasifederal system35 under the U.S. Constitution36 and the
Brussels Regulation;37 it is also true internationally for both the 1999 Hague
Draft Convention and the 2005 Hague Choice of Court Convention. Lord
Justice Hodson put the matter like this: “It must surely be that what entitles an
English court to assume jurisdiction must be equally effective in the case of a
foreign court.”38 Article 328 (1) of the German Civil Code contains a similar
mirror-image rule.39

Yet, although it is of course possible to use the same standard, it is by no
means necessary to do so.40 A Hohfeldian reconception makes it clear that direct
jurisdiction and indirect jurisdiction are distinct and unconnected legal posi-
tions. Between states, direct jurisdiction is a privilege – the courts of state A are
free to exert direct jurisdiction, and state B has no right (the opposite of a privi-
lege) that state A refrain from that jurisdiction. Indirect jurisdiction, by contrast,
is a power – if the courts of state A have indirect jurisdiction, they bind the
courts of state B with the ensuing judgment (a “liability” of state B in Hohfel-
dian terms). Powers and privileges can be connected in a legal system, but –
this is important – there is no logical connection between them. The courts
of state A may have direct jurisdiction but not indirect jurisdiction, and vice
versa.

This insight is important, because, assuming states are interested in max-
imizing their freedom to render decisions, a surprising asymmetry between
indirect and direct jurisdiction exists. States are constrained more by excluded
bases than by required bases of direct jurisdiction, and more by required bases
than by excluded bases of indirect jurisdiction. Realizing that direct and indi-
rect jurisdiction can be regulated differently opens up enormous possibilities
for refined policy considerations41 because it can account for this asymmetry.

35 Arthur T. von Mehren, Recognition and Enforcement of Sister-State Judgments: Reflections on
General Theory and Current Practice in the European Economic Community and the United
States, 81 Colum. L. Rev. 1044 (1981) (hereinafter von Mehren, Sister-State Judgments).

36 U.S. Const. Article IV, § 1 (“Full faith and credit shall be given in each state to the public acts,
records, and judicial proceedings of every other state.”)

37 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition
and enforcement of judgments in civil and commercial matters, 2001 O.J. (L 12) 1(hereinafter
Brussels Regulation).

38 Travers v. Holley, [1953] P. 246, 256 (C.A.).
39 Peter L. Murray & Rolf Stürner, German Civil Justice 530–2 (2004); specifically for U.S

judgments, see Wolfgang Wurmnest, Recognition and Enforcement of U. S. Money Judgments
in Germany, 23 Berkeley J. Int’l L. 175, 186–8 (2005); Christoph Schärtl, Das Spiegelbild-

prinzip im Rechtsverkehr mit ausländischen Staatenverbindungen unter beson-

derer Berücksichtigung des deutsch-amerikanischen Rechtsverkehrs 264–71 (2005).
40 Von Mehren & Trautman, supra note 34, at 1610–36; von Mehren, General Theory, supra note

33. For an earlier, very clear analysis, see Nussbaum, supra note 27.
41 See the debate in von Mehren, General Theory, supra note 33, at 55–74.
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On the one hand, states may find it important to secure access to their courts
and, therefore, provide certain bases of direct jurisdiction but accept that other
states do not recognize ensuing decisions, and perhaps, even reject foreign
judgments rendered on such bases. Tag jurisdiction for human rights viola-
tions could be an example.42 On the other hand, states may be ready to accept
certain bases of indirect jurisdiction, even though they do not use the same
bases of direct jurisdiction – perhaps because they have other, functionally
equivalent, bases.

It may be that the perceived need for symmetry was a problem for the Hague
negotiations. For example, it seems plausible that European law contains more
excluded bases both for direct and for indirect jurisdiction than U.S. law. If this
is so, then accepting an asymmetric convention would have enabled Europeans
to agree to more required bases of indirect jurisdictions in return for the United
States agreeing to more excluded, direct bases of jurisdiction. There was no
need to agree on similar rules for both direct and indirect jurisdiction.

3. Single and Double Conventions

Both distinctions – that among required, excluded, and permitted bases juris-
diction, and that between direct and indirect jurisdiction – come together in
the design of judgments conventions. Traditionally, single and double con-
ventions were distinguished. However, it is not always clear what these terms
mean. Closer analysis reveals that two different understandings of the dis-
tinction are blurred in the debate – understandings that can, but need not,
coincide.

In the first understanding, single conventions regulate only indirect juris-
diction,43 whereas double conventions regulate both direct and indirect juris-
diction. Single conventions, in this sense, were the standard type before the
Brussels Regulation; the 1971 Hague Judgments Convention is but one of many
examples. By contrast, the Brussels Convention provides the most important
example of such a double Convention. Original plans had been for a single
convention that would have regulated only indirect jurisdiction, as Article 220

42 See 1999 Hague Draft Convention Article 18(3) and pp. 84–5; Beth Van Schaack, In Defense
of Civil Redress: The Domestic Enforcement of Human Rights in the Context of the Proposed
Hague Judgments Convention, 42 Harv. Int’l L. J. 141, 182–93 (2001).

43 A convention that regulates only direct jurisdiction is a single convention in this sense as well,
although these are rarely discussed. But see Arthur Taylor von Mehren, Theory and Practice
of Adjudicatory Authority in Private International Law: A Comparative Study of the Doctrine,
Policies and Practices of Common- and Civil-Law Systems, 295 Recueil des Cours 9, 404–05
note 1300 (2002) [hereinafter von Mehren, Theory and Practice]; see also infra IV.2.
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of the EC Treaty provided.44 Yet, a Belgian scholar, Martha Weser, managed
to convince the drafters of the Convention of the advantages of also regu-
lating direct jurisdiction,45 drawing on experience from earlier conventions
to which Belgium was a party.46 As a consequence, the Brussels Convention
and its successor, the Brussels Regulation, regulate both indirect and direct
jurisdiction, even though they do so by different techniques. Regarding direct
jurisdiction, the Regulation contains individual specific bases in its Articles 2,
5 et seq. Regarding indirect jurisdiction, the Regulation contains no such list
of individual bases. Instead, it regulates the issue implicitly: lack of indirect
jurisdiction is not one of the grounds for nonrecognition listed in Articles 34
and 35 (1),47 and Article 35 (3) makes it clear that lack of indirect jurisdiction
cannot even be invoked as a violation of public policy.48

There is, however, a second understanding of the difference between single
and double conventions. It refers to the issue of whether a convention only
requires certain bases of jurisdiction – then it is a single convention – or whether
it also excludes certain bases of jurisdiction – then it is a double convention.49

The Hague Judgments Convention of 1971 and the Brussels Regulation provide

44 Treaty Establishing the European Community (1957), Article 220; 51 Am. J. Int’l L. 865 (1957):

Member States shall, as far as necessary, engage in negotiations with each other with a
view to ensuring for their nationals . . . the simplification of the formalities governing the
reciprocal recognition and execution of judicial decision and arbitral awards.

45 See, especially, Martha Weser, Les Conflits de jurisdictions dans le cadre du Marché Commun.
Difficultés et remèdes, published in six installments in 48 Revue critique de droit interna-

tional privé [Rev. crit. DIP] 613 (1959), 49 Rev. crit. DIP 21, 151, 313, 533 (1960), 50 Rev.

crit. D. I. P. 195 (1961); Martha Weser, Convention communautaire sur la compétence

judiciaire et l’exécution des decisions 49–84 (1975). For Weser’s influence, see Arthur
Bülow, Vereinheitlichtes Internationales Zivilprozessrecht in der Europäischen Wirtschaftsge-
meinschaft, 29 RabelsZ 473, 479 note 18 (1965); Georges A. L. Droz, Compétence Judici-

aire et Effets des Jugements dans le Marché Commun 7–8 (1972); see also Pierre Bellet,
L’Elaboration d’une Convention sur la Reconnaissance des Jugements dans le Cadre du Marché
Commun, 92 Journal du Droit International [J. D. I.] 833, 846–7 (1965).

46 Franco-Belgian Enforcement Treaty of 8 August 1899, see Martha Weser, Traité franco-

belge du 8 juillet 1899 (1951); Belgian-Dutch Enforcement Treaty of March 28, 1925;
Benelux Treaty of November 24, 1961. Martha Weser was prominently involved in the drafting
both of the Benelux Treaty of 1961 and, as observer, of the Brussels Convention. See Raymond
Vander Elst, Préface, in Weser, Convention communautaire, supra note 45, at IX.

47 These are largely equivalent to Articles 27, 28 (1) of the Brussels Convention.
48 Krombach v. Bamberski, Case C-7/98, 2000 E. C. R. I-1935; (on Article 28 (1) of the Brussels

Convention); for Article 35 (3), see Bundesgerichtshof [BGH] [Federal Court of Justice], Oct.
6, 2005, IX ZB 27/02, 6 Internationales Handelsrecht [IHR] 259 (2006); for intertemporal
applicability, see BGH, Mar. 30, 2006, IX ZB 102/04 (unpublished).

49 Von Mehren, Design, supra note 2, at 19. Logically, a convention that only excludes certain
bases of jurisdiction without requiring others would be a single convention in this sense as
well.
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good examples of this second understanding, too. The bases of jurisdiction
required in Articles 10 and 11 of the 1971 Hague Convention are the only bases
mentioned in the Convention, and the list is not meant to be exclusive. It
follows that no bases of direct jurisdiction are excluded (or, put differently, all
other bases are permitted). And no bases of indirect jurisdiction are excluded,
either: if a judgment rests on a basis not included in Articles 10 and 11, the
requested court is free, but not obliged, to deny jurisdiction. The Brussels
Regulation is different in this regard. In addition to requiring certain bases of
direct jurisdiction, it also excludes certain bases. Articles 2 (1) and 3 (1) make it
clear that the required bases of direct jurisdiction listed in Articles 2, 5–24 are
the only bases available against defendants domiciled in the European Union;
Article 3 (2) in combination with Annex I explicitly declares certain national
bases of jurisdiction inapplicable in this context. In other words, every basis of
direct jurisdiction is either a required or an excluded basis.

The examples show that the two understandings can overlap. The 1971
Hague Convention is a single convention in both senses of the word, and the
Brussels Regulation is a double convention in both senses of the word. Perhaps
the respective overlap of the concepts of single and double conventions respec-
tively is no coincidence. Delegates may be psychologically inclined to enter
into negotiations that combine either the single or the double character in
both senses. Thus, it may seem to make little sense to exclude certain bases of
jurisdiction from conventions that deal merely with indirect jurisdiction. After
all, the goal of such conventions is to make enforceability easier rather than
harder. On the other hand, it may seem to make sense to devise lists of required
bases of jurisdiction in conventions dealing with both direct and indirect
jurisdiction.

Yet, psychological inclinations can stand in the way of recognizing logi-
cal connections and possibilities. Logically, both criteria are independent of
each other. It is possible to create a convention that deals only with indirect
jurisdiction (single convention in the first sense) but does so by both requiring
some and excluding other bases of jurisdiction (double convention in the sec-
ond sense). Similarly, it is possible to create a convention that deals with both
direct and indirect jurisdiction (double convention in the first sense) but does
so by only requiring some, not excluding other bases of jurisdiction (single
convention in the second sense).

4. Mixed Conventions

Because this double meaning has so far been neglected in the debate, the
problems it creates have been inadequately discussed. A mixed convention



P1: KAE
9780521871303c04 CUFX138/Gottschalk 978 0 521 87130 3 August 22, 2007 19:25

42 Ralf Michaels

claims a middle position between single and double conventions. But where
the concepts of single and double conventions are ambivalent, such a middle
position is impossible to determine. Rather, two criteria compete. The first
meaning of “mixed” places the mixed convention between “single conven-
tions” in the sense that they regulate only indirect jurisdiction and “double
conventions” in the sense that they regulate both direct jurisdiction and indi-
rect jurisdiction. In this sense, a mixed convention regulates only indirect (or
only direct) jurisdiction for some and both direct and indirect jurisdiction for
other jurisdictional bases. The second meaning of “mixed convention” places
the mixed convention between “single conventions” in the sense that they
require some and permit other bases, and “double conventions” in the sense
that they both exclude and require certain bases, by providing for all three
categories: required, permitted, and excluded bases.50 A third meaning would
combine these first two, so a convention would be “mixed” if it is mixed in
either of the two senses defined before. Under this approach, single and double
conventions are considered not as whole categories but rather as “two extremes
of a spectrum.”51

This ambiguity severely impairs debates on mixed conventions. Obviously,
the terminology is both confused and confusing. First, it is not possible to
place each possible convention in one or the other category. For example: is
an enforcement convention that contains only required and excluded bases
but not permitted bases of jurisdiction a single convention, because it regulates
only enforcement? Or is it a double convention, because it contains rules on
required and on excluded bases but nothing else? Second, the definitions of the
categories are not always conclusive. Even von Mehren defined required bases
of indirect jurisdiction in a double convention at one time as permitted bases of
direct jurisdiction,52 and another time as required bases of direct jurisdiction.53

50 Id., at 19. One could name conventions with three different types of jurisdictional bases “triple
conventions.”

51 Von Mehren, Theory and Practice, supra note 43, at 406.
52 Von Mehren, New Approach, supra note 2, at 282 (“a ‘white list’ detailing all the bases on

which [direct] jurisdiction may be predicated” (emphasis added); similarly Patrick J. Borchers,
Book Review, 39 Creighton L. Rev. 995, 996 (2005) (“permissible”). For some unclarity
regarding the Hague project, see International Jurisdiction and Foreign Judgments in Civil
and Commercial Matters – Report drawn up by Catherine Kessedjian, Hague Conference

on Private International Law – Enforcement of Judgments, Prel. Doc. No. 7 (April
1997), available at http://www.hcch.net/upload/wop/jdgm pd7.pdf, p. 11, no. 19; see also Haimo
Schack, Perspektiven eines weltweiten Anerkennungs- und Vollstreckungsübereinkommens, 1
Zeitschrift für europäisches Privatrecht [ZEuP] 306, 316 (1993).

53 Von Mehren, Design, supra note 2, at 19 (“Each Contracting State is required to make avail-
able and . . . to exercise certain bases of jurisdiction in the international sense,” [emphasis
added]).
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The practical differences can be considerable. Third, it is hard to discuss the
possible substance of a mixed convention and the policy advantage without
a clear idea of what it is. The European opposition to the mixed convention
may well have been a reaction to such a perceived lack of clarity. This makes
clarification desirable.

III. The Nine Possible Categories for Bases of Jurisdiction

If the concepts of single and double conventions overlap, and if almost all
conventions are mixed conventions in one sense or the other, then these three
categories of conventions as currently used are not optimal from an analytical
perspective and alternative categories are needed. Given that conventions can
contain differently structured rules, it makes sense to focus first on individual
jurisdictional bases.

Usually, the debate is about whether a jurisdictional basis can have only
two statuses – required and excluded – or whether a third state, permit-
ted, should be accepted. For example, the Brussels Regulation contains only
required and excluded bases. The 1999 Hague Draft Convention, in contrast,
contains provisions for all three statuses: Articles 3–16 govern required, Arti-
cle 1754 governs permitted, and Article 1855 governs excluded bases of direct
jurisdiction. Integrating indirect jurisdiction does not add to the number of
categories because the three lists for indirect jurisdiction in the draft conven-
tion are mere extensions of the three lists for direct jurisdiction: a required
basis of direct jurisdiction is also a required basis of indirect jurisdiction (Arti-
cle 25);56 a permitted basis of direct jurisdiction is also a permitted basis of

54 Article 17 (Jurisdiction based on national law) provides:

Subject to Articles 4, 5, 7, 8, 12 and 13, the Convention does not prevent the application
by Contracting States of rules of jurisdiction under national law, provided that this is not
prohibited under Article 18.

55 Article 18 (Prohibited Grounds of Jurisdiction) provides:

1. Where the defendant is habitually resident in a Contracting State, the application of
a rule of jurisdiction provided for under the national law of a Contracting State is
prohibited if there is no substantial connection between that State and the dispute.

2. In particular, jurisdiction shall not be exercised by the courts of a Contracting State on
the basis solely of one or more of the following [followed by a list of exorbitant bases].

56 Article 25 (Judgments to Be Recognized or Enforced) provides in its first paragraph:

A judgment based on a ground of jurisdiction provided for in Articles 3 to 13, or which is
consistent with any such ground, shall be recognized or enforced under this Chapter.
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indirect jurisdiction (Article 24),57 and an excluded basis of direct jurisdiction
is also an excluded basis of indirect jurisdiction (Article 26).58 The 1999 Hague
Draft Convention thus contains only three different categories of jurisdictional
bases: some bases are required both for direct and indirect jurisdiction, some
are permitted for both, and some are excluded for both.

This debate over two or three possible statuses is insufficient. It does not
nearly exhaust all categories because it does not account for the possibility of
treating direct and indirect jurisdiction separately. Once we do this, we see that
two dimensions must be distinguished. The first dimension to be distinguished
is the status that each basis of jurisdiction can take: required, permitted, and
excluded. The second dimension is the role played by the jurisdiction regulated,
direct or indirect jurisdiction. It follows, in a first step, that a convention can
contain six different categories: required, permitted, and excluded bases for
direct jurisdiction, and required, permitted, and excluded bases for indirect
jurisdiction.59

Once we combine direct and indirect jurisdiction, we see that the number of
possible categories is greater than either three or six. Each basis of jurisdiction
can exist in two kinds – as direct and indirect basis. Within each kind, each basis
can take on one of three statuses – it can be required, permitted, or excluded.
Taken together, this means that each basis of jurisdiction can, logically, take
one of nine (32) different forms. Table 4.1 illustrates this. The rows represent the
three different statuses a jurisdictional basis can take for direct jurisdiction; the
columns represent the three different statuses a jurisdictional basis can take for
indirect jurisdiction. In each box, the first value represents direct jurisdiction,
the second indirect jurisdiction.

Table 4.1 shows that drafters of Conventions have a far greater variety of
categories to choose from for bases of jurisdiction – not just two (as in the
Brussels Regulation) or three (as in the 1999 Hague Draft Convention), but
actually nine. Delegates need not link direct and indirect jurisdiction. Rather,
they can decide for each basis of jurisdiction whether it should be required,

57 Article 24 (Judgments Excluded from Chapter III) provides:

This Chapter shall not apply to judgments based on a ground of jurisdiction provided for
by national law in accordance with Article 17.

58 Article 26 (Judgments Not to Be Recognized or Enforced) provides:

A judgment based on a ground of jurisdiction which conflicts with Articles 4, 5, 7, 8 or
12, or whose application is prohibited by virtue of Article 18, shall not be recognized or
enforced.

59 See von Mehren, Jurisdictional Requirements, supra note 12, at A-37–40.
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Table 4.1: Nine possible categories of jurisdictional bases

Required
indirect basis

Permitted
indirect basis

Excluded
indirect basis

1

required– 
 required

2

required– 
 permitted

3

required– 
 excluded

4

permitted– 
required

5

permitted– 
 permitted

6

permitted– 
excluded

7

excluded– 
required

8

excluded– 
permitted

9

excluded– 
excluded

Required 
direct basis

Permitted 
direct basis

Excluded 
direct basis

excluded, or permitted, both for indirect and direct jurisdiction. This finding
considerably enhances the possibilities of delegates because it provides them
with a considerably greater arsenal of possibilities. Moreover, delegates know
that these nine boxes represent all logically possible categories of bases of
jurisdiction.

Importantly, these nine categories are not just abstract possibilities. To show
this, the remainder of this section will illustrate each category with explica-
tion and examples, and will start to extrapolate the policies underlying each
category.

1. Required–Required

The first category comprises bases that are required for both direct and indi-
rect jurisdiction. All bases of jurisdiction listed in Articles 2, 5 et seq. of the
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Brussels Regulation are in this category. Member states must provide these
bases for direct jurisdiction,60 and they must enforce decisions based on these
grounds (Articles 33, 35 (3)). Similarly congruent solutions can be found in
other conventions.61 U.S. constitutional law contains fewer required bases of
direct jurisdiction, though such bases do exist where the U.S. Supreme Court
invokes a state’s duty to provide a forum.62 Because the full faith and credit
clause obliges other states to enforce such judgments, these bases are also
required for indirect jurisdiction.

Required–required bases of jurisdiction provide the most attractive situa-
tion possible for plaintiffs: they are guaranteed both that a certain basis of
direct jurisdiction exists, and that judgments rendered on these grounds will
be enforced elsewhere. Consequently, where delegates agree that a certain
basis is desirable, making it required–required is a way to channel litigation to
these bases and thus away from other, exorbitant bases of jurisdiction that may
merely be permitted–permitted.63

2. Required–Permitted

The second category of jurisdictional bases is rarer: bases that are required for
direct, but only permitted for indirect jurisdiction. One example can be found
in the 1965 Hague Convention on the Choice of Court.64 Although it makes
the choice by the parties a required basis for direct jurisdiction, it does not
require other states to enforce ensuing judgments – Article 8 mandates only
that such judgments be recognized and enforced in accordance with national
rules.65

Required–permitted bases can make sense as an extension of substantive
law unification. Delegates may want to make sure that member states back

60 This rules out even application of the forum non conveniens doctrine: Owusu v. Jackson, Case
C-281/02, 2005 E. C. R. I- 1383, no. 37.

61 See, e.g., Convention on Third Party Liability in the Field of Nuclear Energy of July 29, 1960,
as amended by the Additional Protocol of January 28, 1964, and by the Protocol of November
16, 1982, Article 13 (a) and (d), available at http://www.nea.fr/html/law/nlparis conv.html.;
Convention on the Contract for the International Carriage of Goods by Road (CMR) Article
31 (1) and (3), 399 U. N. T. S. 189.

62 Hughes v. Fetter, 341 U.S. 609 (1951).
63 Von Mehren, Design, supra note 2, at 27.
64 (Hague) Convention of 25 November 1965 on the Choice of Court, available at http://hcch.

e-vision.nl/index en.php?act=conventions.text&cid=77. For another example, see Inter-
American Convention on Contracts for the International Carriage of Goods by Road, Article
15, available at http://www.oas.org/juridico/english/treaties/b-55.html.

65 See von Mehren, Theory and Practice, supra note 43, at 405 note 1300.
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up the unified substantive law with the provision of effective protection in the
courts, even if delegates cannot or do not want to regulate enforcement at the
same time.

3. Required–Excluded

The third category of jurisdiction seems counterintuitive: bases that are
required for direct jurisdiction, but excluded for indirect jurisdiction. Yet, an
example can be found. The Paris Convention of 29 July 1960 on Third Party
Liability in the Field of Nuclear Energy66 provides, in its Article 13(a), for exclu-
sive direct jurisdiction in the country where the nuclear incident occurred, and
makes ensuing judgments enforceable in other member states under its Article
13(d). Insofar, bases are required-required. However, Article 13(e) bars govern-
ments from raising the defense of sovereign immunity against actions brought
under Article 13(a), but not against measures of enforcement. In other words,
as against state agencies, Article 13 gives both a required basis of direct and an
excluded basis of indirect jurisdiction.67

A required–excluded basis is attractive for situations where litigation is
encouraged but enforcement of ensuing decisions in other countries is viewed
as problematic. For such a situation, a required-excluded basis ensures that a
forum exists and that the forum state retains the monopoly of enforcement.
Governmental liability provides a good example. Making jurisdiction in the
respective state required-excluded simultaneously ensures two things: victims
of governmental acts find a forum for their claims and governments maintain
their sovereign immunity vis-à-vis other countries.

4. Permitted–Required

Bases that are permitted for direct and required for indirect jurisdiction form
a typical category in single enforcement conventions, which leave all bases
of direct jurisdiction in the gray zone of permitted bases, whereas requiring
member states to enforce judgments based on certain required bases of indirect
jurisdiction. Articles 10, 11 of the 1971 Hague Judgments Convention contain
such bases. The same is true in the U.S. for jurisdictional bases permissible
under the due process clause of the Constitution. Such bases are only permit-
ted, not required: no state is required to offer jurisdiction up to the limits of the

66 Supra note 61.
67 To be precise, indirect jurisdiction is excluded only against measures of enforcement, not

against recognition of foreign judgments.
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Constitution, and some states indeed restrict jurisdiction further.68 However,
decisions rendered by a state in accordance both with domestic law and the
due process are entitled to full faith and credit in other states, which is another
way of saying that these bases are required bases of indirect jurisdiction. Finally,
Article 4 of the Brussels Regulation turns all jurisdictional bases of member
state laws into permitted–required bases of jurisdiction.69 The Brussels Regu-
lation does not require France, for example, to provide jurisdiction for French
plaintiffs – Article 4 (2) only requires France to treat foreigners domiciled in
France the same way as it does French nationals. However, decisions based
on such grounds remain enforceable in other member states; the defense of
lack of jurisdiction is unavailable. It follows that with regard to domiciliaries
of non-member states, not even the Brussels Regulation is a “true” double
convention.70

Given the rage Article 4 has raised, especially among U.S. commentators,71

the origin of the provision may provide a good example for a situation in which
a permitted–required basis seemed appropriate. The drafters felt that compe-
tence for direct jurisdiction against third-country domiciliaries was lacking.72

Drafters expected the number of cases in which decisions based on exorbitant
direct grounds in one member state would be recognized in another would
remain too small to justify an exception from the rule that all indirect bases of
jurisdiction are required in order to provide for free movement of judgments.
This insight can be generalized. Permitted–required bases are attractive where
a free movement of judgments is desired and a unification of direct bases seems
unnecessary because the permitted bases are thought to be relatively harmless.

5. Permitted–Permitted

The central category of jurisdictional bases is the permitted–permitted
category: jurisdictional bases that are neither required nor excluded for either

68 For an overview, see Douglas D. McFarland, supra note 21, at 525–26.
69 As articulated clearly by von Mehren, Sister-State Judgments, supra note 35, at 1058: “the State

of origin is entirely free to use any basis for assuming jurisdiction that it chooses, however
unfair or unreasonable, while the State addressed cannot impose a jurisdictional requirement
but must recognize the resulting judgment.”

70 Von Mehren, Design, supra note 2, at 20.
71 See, e.g., Kurt Nadelmann, Jurisdictionally Improper Fora in Treaties on Recognition of

Judgments: The Common Market Draft, 67 Colum. L. Rev. 995, 1004–6 (1967); von Mehren,
Sister-State Judgments, supra note 35, at 1057–60; Friedrich K. Juenger, La Convention de
Bruxelles du 27 septembre 1968 et la courtoisie internationale. Réflexions d’un américain, 71
Rev. crit. DIP 37, 41–51 (1983); Juenger, Judicial Jurisdiction in the United States and in the
European Communities: A Comparison, 82 Mich. L. Rev. 1195, 1211–12 (1984). For a brief
analysis, see Michaels, supra note 1, at 1055–57.

72 Michaels, supra note 1, at 1044.
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direct or indirect jurisdiction. Conventions traditionally do not contain explicit
rules for such bases; the Brussels Regime explicitly avoided any such category
in its Article 3. In contrast, the 1999 Hague Draft Convention explicitly pro-
vides for a gray category of permitted bases for direct jurisdiction in its Article
17,73 and it makes clear in its Article 2474 that member states remain free to
enforce judgments based on such grounds or not.

In a sense, however, conventions with a more limited scope also create
(or preserve) permitted–permitted bases of jurisdiction, namely in the areas
left unregulated. For example, the 2005 Hague Choice of Court Convention
governs only jurisdiction based on exclusive choice-of-court agreements. At
least under this Convention, both direct and indirect jurisdiction based on
nonexclusive choice-of-court agreements is merely permitted, not required;75

the same is true for all bases determined through objective criteria. It seems
not fully consistent, therefore, if European authors criticized the American
proposal of a Hague Convention as overly ambitious for trying to regulate all
bases of jurisdiction, and simultaneously feared that the gray list of permitted
bases may become too long. All bases of jurisdiction are necessarily regulated in
one of the nine ways here described. Ironically, by trying to keep the gray list in
the broader Hague Convention as short as possible, Europeans ended up with
a far more extensive gray list than the gray list in the 1999 Draft Convention
would have been.

This suggests the policy behind such bases: to leave states the greatest free-
dom possible on controversial bases, because either no agreement can be
reached or matters should be left to further development.76 The permitted–
permitted category constitutes the state of nature against which all negotiations
toward conventions take place.77

6. Permitted–Excluded

Permitted–excluded bases of jurisdiction are frequent in single enforcement
conventions. A good example is, again, the list of exorbitant bases of jurisdic-
tion in Article 4 of the Supplementary Protocol to the 1971 Hague Judgments
Convention. Article 2 (1) declares these bases excluded for enforcement pur-
poses. Yet, because neither the Convention nor the supplementary protocol
regulate direct jurisdiction at all, these bases of direct jurisdiction remain per-
mitted in regard to direct jurisdiction. By contrast, the Brussels Regulation and

73 Supra note 54. 74 Supra note 57.
75 Article 22 enables reciprocal declarations between states that would turn such agreements into

a permitted–required basis of jurisdiction.
76 Von Mehren, Case, supra note 2, at 91–2. 77 Infra IV.1
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the 1999 Hague Draft Convention do not contain permitted–excluded bases of
jurisdiction. Under the Brussels Regulation, all bases are required for indirect
jurisdiction; under the Hague regime, direct jurisdiction and indirect jurisdic-
tion are symmetric, so what is permitted for direct jurisdiction is permitted also
for indirect jurisdiction.

This insight can be generalized. Permitted–excluded bases make sense for
conventions that regulate only the enforcement of judgments. In two-country
relations, it may seem unusual that country A would demand that country B
refrain from enforcing country A’s judgments. In multi-country relations, in
contrast, it is not implausible to conceive that country A would want country
B to refrain from enforcing judgments rendered in country C. Indeed, such a
protection, permitted by Article 59 of the Brussels Convention,78 constituted
the prime interest the United States had in negotiating a bilateral enforce-
ment treaty with the United Kingdom – to prevent the United Kingdom from
enforcing judgments (against U.S. citizens) from other E. U. member states
rendered on exorbitant bases of jurisdiction.79 Article 18 of the ensuing Draft
Convention provided precisely such a rule.80

7. Excluded–Required

Although jurisdictional bases that are excluded for purposes of direct and
required for purposes of indirect jurisdiction seem counterintuitive, excluded–

78 Brussels Regulation Article 72 maintains the exception, but only for conventions agreed on
before the Regulation went into force.

79 Von Mehren, Sister-State Judgments, supra note 35, at 1059–60.
80 Reprinted in David Luther Woodward, Reciprocal Recognition and Enforcement of Civil Judg-

ments in the United States, the United Kingdom and the European Economic Community,
8 N. C. J. Int’l L. & Com. 299, 322 (1982/83). Article 18 (1) provides:

Subject to any obligations under a treaty existing at the date of entry into force of this
Convention or arising as a result of the accession of further States to such a treaty, a
judgment given by a court of other authority of a third State against a person who is a
national of a Contracting State or who has a domicile, a place of residence or a place of
business, or which is incorporated or has its registered office, in a Contracting State shall
be refused recognition or enforcement by the courts of the other Contracting State at the
request of the respondent:
(a) where, pursuant to a treaty obligation, the courts of the third State would be precluded

from exercising jurisdiction in proceedings against a person having the same connection
with the State of the court addressed as the person sued had with the other Contracting
State, or

(b) where the judgment would, if it had been given against a person having the same
connection with the State of the court addressed, be denied recognition or enforcement
on jurisdictional grounds or because proper notice was not given.
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required bases are a frequent occurrence. Whenever requested courts are
barred from controlling for indirect jurisdiction, all bases of indirect juris-
diction become required bases. This is the situation under Brussels Regulation
Article 35 (3),81 as the European Court of Justice made clear in its Krombach
decision.82 A French court had asserted direct jurisdiction based on the plain-
tiff’s French nationality, a direct basis excluded under the Brussels Regulation.
Although this basis was excluded for the purpose of direct jurisdiction, the
requested German court was barred from invoking the lack of indirect juris-
diction as a barrier to recognition. (Note that under the Brussels Regulation,
some other bases that are excluded for direct jurisdiction are also excluded
for indirect jurisdiction, namely those regarding insurance and consumer con-
tracts and exclusive jurisdiction, Article 35 (1)).

The Brussels setting suggests the policies that underlie excluded–required
bases. When the interest in a free movement of judgments is paramount, as it
is in the European Union, the risk that judgments based on excluded direct
bases of jurisdiction must be enforced may be deemed so low as not to justify
litigation over indirect jurisdiction before the requested court. This is so espe-
cially because the European Court of Justice can control the exercise of direct
jurisdiction.83 By contrast, where such strong control at the rendering stage
does not exist, or where it is insufficient, excluded–required bases are more
problematic.

8. Excluded–Permitted

Bases that are excluded for purposes of direct but permitted for purposes of
indirect jurisdiction seem counterintuitive, but they exist, especially in con-
ventions that regulate only direct jurisdiction. For example, where parties have
chosen a forum, Article 6 of the 1965 Hague Choice of Court Convention
excludes all other bases of direct jurisdiction, but it does not simultaneously
exclude recognition of decisions that may nevertheless be grounded on such
a basis.

This suggests one policy behind such bases: to protect defendants from liti-
gation, when enforcement risks seem negligible. States have a mutual interest
in avoiding a race to the bottom in which states, competing for plaintiffs, offer

81 Von Mehren, Jurisdictional Requirements, supra note 12, at A-37.
82 Supra note 48. For a lucid presentation of the whole Krombach affair, see Andreas F. Lowen-

feld, Jurisdiction, Enforcement, Public Policy and Res Judicata: The Krombach Case, in Inter-

national Cooperation Through Private International Law – Essays in Memory of

Peter E. Nygh 229 (2004).
83 Von Mehren, Jurisdictional Requirements, supra note 12, at A-29–34.
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ever more exorbitant bases of jurisdiction.84 At the same time, states may want
to maintain the liberty to decide whether to enforce ensuing decisions. A sec-
ond policy is the following: Where a jurisdictional basis is excluded only for
the sake of another state, it is sufficient to protect that other state with a per-
mitted basis of indirect jurisdiction. In Williams v. North Carolina (II),85 the
U.S. Supreme Court had to decide whether North Carolina must recognize
and enforce a divorce decree that a Nevada court had granted, likely without
having jurisdiction (i.e., on an excluded direct basis).86 The Court, held that
“North Carolina was not required to yield her State policy . . . ”87 which seems
to imply that North Carolina was very well permitted to yield this policy by
enforcing the decree – the basis was permitted for indirect jurisdiction.

9. Excluded–Excluded

Finally, there are bases of jurisdiction that are excluded for purposes of both
direct and of indirect jurisdiction. Such bases do not exist under the Brussels
Regime, where all bases are required bases for indirect jurisdiction (with the
exceptions of insurance and consumer matters and of exclusive direct jurisdic-
tion, Article 35(1)). They are frequent, however, in other double conventions.
One such example can be found in Article 26 of the 1999 Hague Draft Con-
vention, which replicates the excluded bases of direct jurisdiction as excluded
basis of indirect jurisdiction.88

Excluded–excluded bases provide the maximal protection both for defen-
dants and for countries other than the country of the rendering court. Even
if a rendering court violates the respective convention and bases a decision
on an excluded-excluded basis, that decision will not be enforceable in other
states. This is the strongest way convention delegates have of ruling out an
undesirable basis.

IV. A New Typology of Conventions

Although all nine categories are available, many conventions do not make use
of all of them. This makes it both possible and worthwhile to devise a typology
of such conventions that is both richer and more precise than the trilogy of

84 von Mehren, Theory and Practice, supra note 43, at 405 note 1300.
85 325 U.S. 226 (1945).
86 This is a slight simplification from the actual case.
87 325 U.S., at 239 (emphasis added). 88 Supra note 57.
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single, double, and mixed conventions. Such a typology can prove helpful
in mapping different conventions, in comparing and evaluating them, and in
devising new conventions.

1. State of Nature

The first type of convention describes the absence of a convention – the state of
nature, where all jurisdictional bases are permitted–permitted. Theoretically,
this could be the substance of a convention, which would provide that each
member state is permitted to use or not to use any basis of jurisdiction. However,
such a convention would not regulate anything beyond the state of the law
without the convention – the “state of nature” of jurisdiction, so to speak. For
the purpose of clarity in the following analysis, this special type of convention
will be considered not to be a convention.

Nevertheless, it is crucial to see that the state of nature, in which all juris-
dictional bases precede any conventions, is not categorically different from the
state in which a convention exists. Far from being an anomaly, it is the default
status of all jurisdictional bases.89 If von Mehren called permitted bases of juris-
diction “unregulated,”90 this term should not be read to suggest that permitted
bases lie somewhere outside of the scope of the law. “Unregulated” is a special
category of regulation, too; it just describes what one could call the “state of
nature” of jurisdiction. In the parallel study of rights analysis, the state of nature
is a state not without legal relations but rather one with only a restricted set of
such relations.91 Similarly, when the state of nature of jurisdiction is described
as “unregulated,” this suggests not the lack of legal relations but rather a situ-
ation made up of only permitted bases of jurisdiction.92 The state of nature is
the background against which all negotiations take place, and it is the residual
state for all areas in which no agreement can be reached.

Obviously, the state of nature leaves states maximum freedom regarding
both exercise of jurisdiction and recognition of foreign judgments, but it leaves
the reach of their judgments to the mercy of other states. Conventions are
negotiated not because of a desire for regulation, but rather because states see
a mutual benefit if they exchange this maximum amount of freedom for a
greater power of their decisions.

89 Von Mehren, Design, supra note 2, at 27–8; von Mehren & Michaels, supra note 8, at 127.
90 Von Mehren, Design, supra note 2, at 25, speaks of “mixed double conventions.”
91 Kennedy & Michelman, supra note 10, at 754–57.
92 See supra III.5
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Table 4.2: Single conventions

1

required–
required

2

required– 
permitted

3

required–
excluded

4

permitted–
required

5

permitted–
permitted

6

permitted– 
excluded

7

excluded–
required

8

excluded– 
permitted

9

excluded-
excluded

Possible bases in a single jurisdiction convention

Possible bases in a single enforcement convention

2. Single and Double Conventions

One important typological distinction mirrors the traditional distinction
between single and double conventions in the first sense discussed before:93

single conventions regulate jurisdiction or enforcement, but not both, and
double conventions regulate both. Because such single conventions can come
in two versions, depending on whether they regulate jurisdiction or enforce-
ment,94 it is more fruitful to distinguish three types: single jurisdiction, single
enforcement, and double conventions (see Table 4.2).

Single jurisdiction conventions contain rules only on direct jurisdiction; all
bases of indirect jurisdiction are permitted. In single jurisdiction conventions,
all bases of jurisdiction are in boxes 2, 5, and 8. Single enforcement conventions
contain rules only on indirect jurisdiction; all bases of direct jurisdiction are

93 Supra II.3. 94 Supra note 43.
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permitted. In single enforcement conventions, all bases of jurisdiction are in
boxes 4, 5, and 6.

Double conventions, by contrast, contain rules both on direct and on indirect
jurisdiction. This means that at least one basis of direct jurisdiction and one
basis of indirect jurisdiction must be either required or excluded. In other
words, the convention must have at least one basis of jurisdiction in the upper
or in the lower row of Table 4.2 or in both (boxes 1–3 and 7–9), and at least
one basis of jurisdiction in the left or in the right column of the table or both
(boxes 1, 4, 7, or 3, 6, 9). In this sense, the “mixed” convention as proposed by
the U.S. delegation for the Hague Judgments Project is a double convention,
too.95 The 2005 Hague Choice of Court Convention is a double convention
even though it requires only one basis of jurisdiction – jurisdiction based on
an exclusive choice-of-court agreement – because this basis is required both
for direct and indirect jurisdiction (box 1).

The analysis illustrates how the double meaning of single and double con-
ventions mentioned earlier mars debates. The terms “single” and “double”
conventions are often used as incommensurable categories. For example, the
Brussels Regulation is often named as the model of a double convention
because it combines all jurisdictional bases in the left column – boxes 1, 4,
and 9. By contrast, a single enforcement convention in ordinary parlance does
not cover a whole column but rather a whole row; it combines all three bases in
the middle column – boxes 4, 5, and 6. In this sense, “double convention” and
“single convention” are incommensurable categories, they concern different
dimensions of jurisdictional bases.

Much has been written about the policies behind single and double con-
ventions. Arthur von Mehren, in particular, pointed out that double conven-
tions have two requirements that are met both for the U.S. Constitution and
for the Brussels I Regulation: great economic, cultural, and legal similarities
between the states or countries involved, and a supreme institution (the U.S.
Supreme Court or the European Court of Justice) to enforce jurisdictional
standards in a universal manner.96 In such settings, double conventions are
attractive because they provide maximum security, and they make the enforce-
ment process easy. Single enforcement conventions, by contrast, make sense
between countries that are interdependent but lack both strong economic and
political bonds and a supreme court.97 More generally speaking, whereas sin-
gle enforcement conventions tend to favor plaintiffs over the state of nature,

95 See von Mehren, Design, supra note 2, at 19. 96 Id.
97 Von Mehren, Drafting, supra note 2, at 197.
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double conventions provide a fuller regime and can therefore provide more
information and more balance.98

3. Pure and Mixed Conventions

A second distinction draws on whether a convention contains only required
and excluded bases, or whether it contains permitted bases. In the latter case,
it is a mixed convention; in the first case in accordance with von Mehren’s use
of the word,99 it will be called a pure convention.

Pure conventions are conventions in which all regulated bases are either
required or permitted. Combined with the typology of single and double con-
ventions developed before (supra IV. 2.), there are three types of pure con-
ventions (see Table 4.3). In pure jurisdiction conventions, all bases are either
required or excluded for direct jurisdiction; all bases are therefore in categories
2 and 8.100 In pure enforcement conventions, all bases are either required or
excluded for indirect jurisdiction and permitted for direct jurisdiction; all juris-
dictional bases are, therefore, in boxes 4 and 6.101 In pure double conventions,
finally, all jurisdictional bases are either required or excluded for both direct
and indirect jurisdiction;102 all bases are therefore in boxes 1, 3, 7, and 9. The
Brussels Regulation is a pure double convention with regard to defendants
domiciled in a member state.

By contrast, mixed conventions are those that contain bases of permitted
jurisdiction in addition to required and excluded bases of direct or indirect
jurisdiction.103 For single (jurisdiction or enforcement) conventions, this means
that at least one basis of jurisdiction must be in box 5. Double conventions are
mixed conventions if they contain a list of permitted bases either for direct or
for indirect jurisdiction. The 1999 Hague Draft Convention is a mixed double
convention.

Again, Arthur von Mehren has compared the advantages of pure and of
mixed conventions.104 The great advantage of a pure convention is its clarity
regarding the availability or not of any basis of jurisdiction; the great advantage
of a mixed convention is that it is easier for delegates to agree upon. However,
the analysis has revealed one ostensible disadvantage of the mixed convention
to be nonexistent – the idea that a convention with permitted bases is somehow

98 Von Mehren, Design, supra note 2, at 23–4. 99 Id., at 25 (also called “full-fledged”).
100 That all indirect bases are permitted is irrelevant for the character of a pure convention, the

“pure” attribute in a pure jurisdiction convention concerns only bases of direct jurisdiction.
101 Again, that all bases are permitted for direct jurisdiction does not change the pure character.
102 Von Mehren, Design, supra note 2, at 19.
103 Id. 104 Id., at 25–8.
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Table 4.3: Pure conventions

1

required–
required

2

required–
permitted

3

required–
excluded

permitted–
required

5

permitted–
permitted

6

permitted–
excluded

7

excluded–
required

8

excluded–
permitted

9

excluded–
excluded

Pure jurisdiction convention

Pure enforcement convention

Pure double convention

4

“incomplete.” “Permitted” is a status for jurisdiction that is equally valid as
required and excluded. Any convention is complete, because any convention
must assign each basis of jurisdiction into one of the nine categories.

4. Positive, Negative, and Bivalent Conventions

Another distinction reformulates and clarifies the distinction between single
and double conventions in the first sense discussed.105 This distinction draws
on whether a convention contains provision only for required (positive con-
ventions), only for excluded (negative conventions), or for both required and
excluded bases (bivalent conventions), regardless of any possible permitted

105 Supra II.3.



P1: KAE
9780521871303c04 CUFX138/Gottschalk 978 0 521 87130 3 August 22, 2007 19:25

58 Ralf Michaels

Table 4.4: Positive and negative conventions

1

required– 
required

2

required– 
permitted

3

required– 
excluded

permitted–
required

5

permitted– 
permitted

6

permitted– 
excluded

7

excluded– 
required

8

excluded– 
permitted

9

excluded– 
excluded

4

Possible bases in a positive double convention 

Possible bases in a negative double convention

bases (see Table 4.4). A double convention is positive if it contains no excluded
bases of jurisdiction; all its bases are in boxes 1, 2, 4, and 5. It is radically positive
(to use von Mehren’s term)106 if it contains only required bases, so all bases are
in boxes 1, 2, and 4. A positive enforcement convention contains only bases in
the two left columns; a radically positive enforcement convention contains only
bases in the left column. A positive jurisdiction convention contains only bases
in the upper two rows, a radically positive jurisdiction convention contains
only bases, in the upper row. A double convention is negative if it contains no
required bases; all of its bases are thus in boxes 5, 6, 8, and 9; it is radically
negative if all bases are in boxes 6, 8, and 9. A negative enforcement convention
contains only bases in the two right columns; a radically negative enforcement
convention contains bases only in the right column. A negative jurisdiction

106 Id., at 21 (calling the Brussels Regulation with regard to defendants not domiciled in a member
state a “radical form of the convention simple” [single convention]). Regarding such defendants,
all bases are permitted-required (box 4); see supra III.4.
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convention contains only bases in the lower two rows, a radically negative
jurisdiction convention contains bases only in the lower row.

For example, the 1971 Hague Judgments Convention without the Supple-
mental Protocol is a positive enforcement convention. Articles 10 and 11 provide
a list of required bases of indirect jurisdiction. It is not a radical convention,
though – because this list is nonexclusive, all other bases are permitted, none is
excluded. However, read together with the Supplemental Protocol, which pro-
vides for excluded bases of indirect jurisdiction, the 1971 Convention changes
its character to that of a bivalent enforcement convention, because it now
contains both required and excluded bases.

Here, the policies concern parties rather than to states. Positive conventions
broaden the number of required jurisdictions. Required bases of direct jurisdic-
tion are by definition advantageous to plaintiffs for direct jurisdiction (because
plaintiffs, not defendants, usually determine the rendering court). Required
bases of indirect jurisdiction are also potentially advantageous to plaintiffs
because they broaden the number of fora where a judgment can be enforced.107

By contrast, negative conventions are beneficial to defendants for similar rea-
sons – they can potentially reduce the number of fora where defendants must
defend themselves, and they reduce the number of countries where ensuing
judgments can be enforced.

5. Symmetric and Asymmetric Conventions

A last bit of terminology must be introduced for a very important distinction:
that between symmetric and asymmetric conventions. Whether a convention is
symmetric draws on the relationship between direct and indirect jurisdiction. A
convention is symmetric if it treats all jurisdictional bases similarly for direct and
for indirect jurisdiction: 1) all bases required for direct jurisdiction are required
also for indirect jurisdiction; 2) all bases permitted for direct jurisdiction are
permitted also for indirect jurisdiction; and 3) all bases excluded for direct juris-
diction are excluded also for indirect jurisdiction.108 Symmetric conventions
contain jurisdictional bases only in boxes 1, 5, and 9 (see Table 4.5).109 The 1999

107 Id., at 24–5.
108 Symmetric single conventions are logically impossible. The only possible candidate – a con-

vention in which all jurisdictional bases would be permitted both for direct and indirect
jurisdiction (box 5) – would be equivalent to the “State of Nature,” which has been defined
not to be a convention (supra IV.1).

109 In this sense, the definition of a mixed convention in von Mehren, Design, supra note 2, at 19,
refers to a special type only, namely the symmetric mixed convention.
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Table 4.5: Symmetric conventions

1

required– 
required

2

required– 
permitted

3

required– 
excluded

permitted– 
required

5

permitted– 
permitted

6

permitted– 
excluded

7

excluded–
required

8

excluded– 
permitted

9

excluded– 
excluded

4

Possible bases in a symmetric convention

Possible bases in a symmetric pure double convention

Hague Draft Convention is a symmetric convention in this sense; it contains
only required–required, permitted–permitted, and excluded–excluded bases of
jurisdiction. In a pure symmetric convention, every basis of jurisdiction would
be either required or excluded both for direct and for indirect jurisdiction.

A convention that contains at least one basis of jurisdiction outside of boxes
1, 5, and 9 is an asymmetric convention. Symmetric conventions are rarer than
one may think. For example, the Brussels Regulation is not even a symmetric
convention for defendants domiciled in the European Union. It treats all bases
as required for indirect jurisdiction, even if they are required or permitted for
indirect jurisdiction. It is symmetric only for insurer and consumer contracts,
and for exclusive bases of jurisdiction (Article 35(1)).

Given the intrinsic appeal of symmetry, it is understandable if scholars and
drafters assume that symmetric conventions are somehow more “natural” than
asymmetric conventions.110 The conceptual analysis in this article may serve as

110 See supra III.2.
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a healthy antidote against such false assumptions of necessity. Certainly, where
general agreement exists over the desirability vel non of a certain basis of juris-
diction, it may make sense to regulate it as required or excluded for both direct
and indirect jurisdiction (boxes 1 and 9). Where complete disagreement exists,
it makes sense to put it (or better, leave it) in the permitted–permitted category
(box 5). But the insight that asymmetric conventions are equally possible opens
the way for all other categories of jurisdictional bases, and thereby for at least
three arguments against symmetry.111 First, asymmetric conventions can take
a middle position between single and pure double conventions, by regulating
certain bases for direct jurisdiction or indirect jurisdiction only. Second, the
different policy considerations that may apply to direct and indirect jurisdic-
tion112 do not require certain bases to be put into the permitted–permitted bases;
they can be reflected in an asymmetric convention design. Third, asymmetry
can avoid the need to control jurisdiction both in the rendering court and
in the requested court;113 it allows control only at the rendering court (as the
Brussels Regulation) or only at the requested court (as in a single enforcement
convention).

V. Consequences

It seems certain that delegates at The Hague were unaware of this richness
of tools they had at their disposal – categories of jurisdictional bases and types
of conventions. Had they realized this richness, the potential for flexibility
in negotiating and drafting would have been much bigger. For example, the
United States was interested in expanding required bases of indirect jurisdic-
tion in Europe and in reducing permitted bases of jurisdiction in Article 4 of
the Brussels Regulation. Europeans, by contrast, were interested in reducing
permitted bases of direct jurisdiction in the United States (e.g., doing business
and tag jurisdiction). There was no intrinsic need to link the bases of direct
and indirect jurisdiction. Rather, each side could have used its permitted or
required bases of direct jurisdiction and its permitted or excluded bases of
indirect jurisdiction as bargaining chips in detailed negotiations. There was no
need to give each basis the same status for direct and indirect jurisdiction. Such
detailed negotiations might have led to a piecemeal convention but that might
have been preferable to the drastically reduced convention that ultimately
ensued.

111 See also the policy considerations supra III.2, 3, 4, 6, 7, 8.
112 Supra II.2.
113 Von Mehren, Jurisdictional Requirements, supra note 12.
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Indeed, although this article has focused largely on the necessary conceptual
analysis and has left specific application in policy debates for another day, the
analysis has at least three important implications for policy analyses:

First, it broadens considerably the options that delegates have. Instead of two
or three, they now see nine different possible categories of bases of jurisdiction.
This should make it easier to find subtle compromises for different issues.

Second, the analysis has the advantage of isolating different issues that imply
different considerations. Required bases serve plaintiffs’ interests – interests in
finding a forum, and in enforcing ensuing judgments. Excluded bases serve
defendants’ interests – interests in avoiding litigation at undesired places, and
in reducing the risk of enforcement. Permitted bases are favorable to state
interests in maximal freedom, but unfavorable to party interests in predictability
and uniformity. Required bases of indirect jurisdiction maximize the power of
states to render judgments with extraterritorial effects; excluded bases of direct
jurisdiction minimize their privilege to render decisions in the first place.
Symmetric regulation of direct and indirect jurisdiction has a strong effect
of channeling litigation to or away from such bases; asymmetric regulation
enables more subtle regulation. All of these considerations can be assessed
specifically for each specific basis of jurisdiction, before the appropriate box
can be chosen.

Third, the analysis provides a clearer picture of convention types at the
macrolevel. The basic insight is that a state of nature (or a situation with only
permitted–permitted bases) is not an anomaly; it is the residual status against
which all negotiations take place. Conventions that regulate both direct and
indirect jurisdiction are more complete and more balanced than single con-
ventions but are harder to agree on. Because not every basis of jurisdiction
needs to be regulated as either required or excluded, mixed conventions can
be restricted to the area of agreement. Conventions can be made more plaintiff-
friendly or more defendant-friendly depending on whether they contain only
required bases (positive conventions) or only excluded bases (negative con-
ventions); they restrict state sovereignty most through excluded bases for direct
jurisdiction and required bases for indirect jurisdiction (bivalent conventions).
Symmetry between direct and indirect jurisdiction is not a necessary attribute of
double conventions; on the contrary, the ability to regulate direct and indirect
jurisdiction differently opens a wide territory for subtle regulation.

This is not the place to speculate in detail what would have been possible at
The Hague had delegates been aware of all these possibilities. However, future
delegates should be able to realize the full array of possibilities at their hands.
It remains to be seen whether they will use it.
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The Hague Convention on Choice-of-Court
Agreements: Was It Worth the Effort?

Christian Thiele

Introduction

There are probably few things more intertwined with Arthur von Mehren’s life
and work than his intellectual leadership relating to the Hague Conference on
Private International Law’s efforts to create a global convention covering the
jurisdiction and enforcement of judgments. After years of hard labor, on June
30, 2005, such efforts finally culminated in the adoption of the Convention on
Choice of Court Agreements.1 The Convention, which bears Arthur’s actual
signature,2 implemented, albeit not as broadly as originally intended,3 much
of what Arthur believed to be essential goals, first and foremost, international
cooperation and harmonization.4 The Convention has therefore been rightly
characterized as Arthur’s final legacy and his “baby.”5

The adoption of the Hague Convention concluded a process that com-
menced more than a decade earlier and that was originally designed to create a
comprehensive worldwide convention on the jurisdiction and recognition and
the enforcement of foreign judgments.6 However, it soon became obvious that

1 Available at http://www.hcch.net/index en.php?act=conventions.pdf&cid=98 (last visited
Sept. 26, 2006) and [hereinafter Hague Convention or the Convention]. Pursuant to its Article
31, the entry into force of the Convention requires the ratification of the Convention by at least
two states which, as of June 2007, had not yet occurred.

2 Louise Ellen Teitz, The Hague Choice of Court Convention: Validating Party Autonomy and
Providing an Alternative to Arbitration, 53 Am. J. Comp. L. 543, 543–44 (2005).

3 See infra.
4 See, e.g., Arthur T. von Mehren, Theory and Practice of Adjudicatory Authority in

private International Law: A Comparative Study of the Doctrine, Policies and

Practices of Common and Civil-law Systems 423–24 (2003).
5 Teitz, supra note 2, at 543–44.
6 For a history of the Hague Convention and its predecessor drafts, see von Mehren, supra

note 4, at 408–25; Mark Pring & Ryan Craig, United States: The Hague Convention on
Choice of Court Agreements: A New York Style Global Convention for Litigation, available at
http://www.mondaq.com/i article.asp Q articleid E 37694 (last visited Sept. 26, 2006); Ronald
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this goal would be difficult to achieve, largely due to the clash between com-
mon law and civil law concepts and ideas. Although the U.S. delegation to the
Hague Conference, in particular, had always advocated a “mixed-convention”7

format, that is, a convention providing for required, prohibited, and permit-
ted bases of jurisdiction to adjudicate,8 most European delegates preferred a
double convention that provided only for required and prohibited bases for
jurisdiction and that did not leave open any “gray” areas that a court in a mem-
ber state could choose to rely on.9 But even after the Hague Conference had
half-heartedly accepted the mixed-convention format, many issues remained
open. The result was an “Interim Text”10 of a fairly comprehensive convention
that summarized the deliberations of the Hague Conference in June 2001.
The text was 35 pages in length and it contained 192 footnotes, a number of
bracketed provisions, provisions with internal brackets, and numerous alter-
native or variant provisions. The Interim Text was, therefore, a truly unread-
able and impracticable instrument.11 Following the impasse of the June 2001
deliberations, the Hague Conference decided to focus on a scaled-down con-
vention that resulted in the adoption of the Hague Convention in June 2005.
A far cry from Arthur’s original goals, the present Convention was exclusively
designed to establish rules on enforcing exclusive choice-of-forum agreements
and rules on recognizing and enforcing the decisions issued by the chosen
forum.

This chapter has three objectives: (i) to analyze the provisions of the new
Hague Convention and to compare them to the corresponding provisions of
the European Council Regulation on Jurisdiction and the Recognition and
Enforcement of Judgments in Civil and Commercial Matters;12 (ii) to sug-
gest solutions for certain ambiguities and issues left open in the Convention;
and (iii) overall, to answer the question whether the Hague Convention can,

A. Brand, Introductory Note to the 2005 Hague Convention on Choice of Court Agreements, 44
I.L.M.1291, 1291–92 (2005). See also, generally, Catherine Kessedjian, L’élection de for – Vers
une nouvelle convention de la Haye, in Festschrift für Peter Schlosser zum 70. Geburt-

stag 367 (Birgit Bachmann ed., 2005); Andreas Bucher, La Convention de La Haye sur les
accords d’élection de for; 16 Revue suisse de droit international et européen 29 (2006).

7 For an indepth analysis of the term “mixed convention,” see Ralf Michaels, Some Fundamental
Jurisdictional Conceptions as Applied in Judgment Conventions, Chapter 4, in this volume.

8 Arthur T. von Mehren, Drafting a Convention on International Jurisdiction and the Effects
of Foreign Judgments Acceptable World-Wide: Can the Hague Conference Project Succeed? 49
Am. J. Comp. L.191, 198 (2001).

9 Brand, supra note 6, at 1291.
10 Available at http://www.hcch.net/upload/wop/jdgm2001draft e.pdf (last visited Sept. 26, 2006).
11 See von Mehren, Supra note 4, at 408.
12 Council Regulation 44/2001 on jurisdiction and enforcement of judgments in civil and com-

mercial matters of 22 December 2000, 2001 O.J. (L 12) 1 [hereinafter Brussels Regulation].
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indeed, fulfill its goal to “promote international trade and investment through
enhanced judicial co-operation.”13

To that end, this chapter begins by briefly outlining the purpose and sig-
nificance of choice-of-court agreements in practice.14 This is followed by an
overview of the scope of the Convention15 and an analysis of the Conven-
tion’s provisions on jurisdiction,16 recognition, and enforcement.17 Thereafter,
the interrelations between the Convention and E.U. law are examined.18 This
chapter concludes with a summary and some final reflections.19

I. Purpose and Significance of Choice-of-Court Agreements

in Practice

Well-advised parties who enter into a cross-border commercial agreement gen-
erally do not only provide for substantive rules governing their legal relationship
but also set forth guidelines on where, and by which type of body, potential
disputes arising from, or in connection with their agreement should be adju-
dicated. Today, therefore, almost all well-drafted agreements contain some
type of provision on dispute resolution.20 The reason for the broad use of
party autonomy in this context is obvious: the parties strive for legal certainty
and predictability to assess the costs and risks of potential disputes in advance
and, if necessary, take such factors into account when entering into the agree-
ment. When doing so, the parties in commercial cross-border agreements have
the choice between an arbitration clause or a choice-of-court agreement.21

Whether they select the arbitration clause or a choice-of-court agreement
depends on a variety of considerations, such as cost, efficiency, timing, and
confidentiality, to name a few.22 Before such factors come into play, however,
a more general question needs to be answered: whether the selection of the

13 Preamble of the Convention. 14 See infra II.
15 See infra III. 16 See infra IV.
17 See infra V. 18 See infra VI.
19 See infra VII.
20 See Stefan Luginbühl & Heike Wollgast, Das neue Haager Übereinkommen über Gerichts-

standsvereinbarungen: Aussichten für das geistige Eigentum, 56 Gewerblicher Rechtss-

chutz und Urheberrecht Internationaler Teil [GRUR Int] 208, 209 (2006).
21 Interestingly, however, an empirical research conducted by the International Chamber of

Commerce (ICC) in 2002/2003 seems to have revealed that it is common practice to include
both a choice of court agreement and an arbitration clause into a contract, see Andrea Schulz,
The Future Convention on Exclusive Choice of Court Agreements and Arbitration, Prel. Doc.
32 of June 2005, para. 1, available at http://www.hcch.net/upload/wop/jdgm pd32e.pdf (last
visited Sept. 26, 2006) (also dealing with solutions to possible conflicts arising therefrom).

22 See for these and other factors to be taken into account Avril D. Haines, Choice of Court
Agreements in International Litigation: Their Use and Legal problems to Which They Give Rise
in the Context of the Interim Text, Prel. Doc. No. 26 of Feb. 2002, para. 1 note 1, available at
http://www.hcch.net/upload/wop/gen pd18e.pdf (last visited Sept. 26, 2006).
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desired dispute resolution mechanism will be honored by all jurisdictions
whose courts may possibly be requested to hear a dispute between the parties.23

Although, for instance, the European Union has clear-cut rules on enforce-
ment of choice-of-court agreements,24 in many other jurisdictions around the
world, in particular common-law countries, the legal situation is much less
clear.25 It is exactly here where, today, the great advantage of arbitration clauses
still lies.26 Such clauses are subject to the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards27 that virtually every country has
acceded to28 and that makes the arbitration clauses drafted in line with its rules
universally enforceable. For choice-of-court agreements, on the other hand,
despite various prior efforts by the Hague Conference, such a universal instru-
ment has been missing so far.29 It is this gap that the Hague Convention now
strives to close.30

23 See, e.g., Teitz, supra note 2, at 548.
24 Article 23 (1) of the Brussels Regulation provides that “[i]f the parties, one or more of whom is

domiciled in a Member State, have agreed that a court or the courts of a Member State are
to have jurisdiction to settle any disputes which have arisen or which may arise in connection
with a particular legal relationship, that court or those courts shall have jurisdiction. Such
jurisdiction shall be exclusive unless the parties have agreed otherwise. Such an agreement
conferring jurisdiction shall be either: (a) in writing or evidenced in writing; or (b) in a form
which accords with practices which the parties have established between themselves; or (c) in
international trade or commerce, in a form which accords with a usage of which the parties
are or ought to have been aware and which in such trade or commerce is widely known to,
and regularly observed by, parties to contracts of the type involved in the particular trade or
commerce concerned.”

25 See, generally, von Mehren, supra note 4, at 243–46. For a brief overview of the situation in
the United States, see IV. 1 and the references in note 84, infra.

26 Luginbühl & Wollgast, supra note 20, at 209.
27 330 U.N.T.S. 38 (1970) [hereinafter New York Arbitration Convention].
28 As of the date of this writing, 137 countries were party to the New York Arbitration Convention,

see http://www.uncitral.org/uncitral/en/uncitral texts/arbitration/NYConvention status.html
(last visited Sept. 26, 2006).

29 See, e.g,, Hague Convention of 15 April 1958 on the Jurisdiction of the Selected Forum in the
Case of International Sales of Goods, available at http://hcch.e-vision.nl/index en.php?act=
conventions.pdf&cid=34 (last visited Sept. 26, 2006) which never entered into force, see Giesela
Rühl, Das Haager Übereinkommen über die Vereinbarung gerichtlicher Zuständigkeiten:
Rückschritt oder Fortschritt? Praxis des Internationalen Privat- und Verfahrensrechts

[IPRax] 410 (2005); Convention of 25 November 1965 on the Choice of Court, available at
http://hcch.e-vision.nl/index en.php?act=conventions.pdf&cid=77 (last visited Sept. 26,
2006), which shared the same fate; Convention of 1 February 1971 on the Recognition
and Enforcement of Foreign Judgments in Civil and Commercial Matters, available at
http://hcch.e-vision.nl/index en.php?act=conventions.pdf&cid=78 (last visited Sept. 26,
2006), which only entered into force in the Netherlands, Portugal, Cyprus, and, as non-
Hague Conference member state, Kuwait: see the status table available at http://hcch.e-
vision.nl/index en.php?act=conventions.status&cid=78 (last visited Sept. 26, 2006).

30 See Ronald A. Brand, The New Hague Convention on Choice of Court Agreements, ASIL

Insight, available at http://www.asil.org/insights/2005/07/insights050726.html (last visited Sept.
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II. Scope of the Convention

At first glance, the scope of the Hague Convention seems rather broad in that
it seems to apply, in all international cases, to exclusive choice-of-court agree-
ments concluded in civil or commercial matters.31 However, the Convention’s
scope is limited by a vast number of mandatory exclusions and the opportunity
for each member state to allow other exclusions.32

1. Positive Scope

For the Convention to apply, three elements need to be present: (i) an inter-
national case, (ii) an exclusive choice-of-court agreement, and (iii) a civil or
commercial matter.33

a) International Case

Whether a case is “international” in terms of the Convention depends on
whether the rules of jurisdiction (contained in Chapter II of the Convention)
or the rules of recognition and enforcement (contained in Chapter III of the
Convention) are at issue. For the purposes of Chapter II, a case is international
unless the parties are resident in the same contracting state and the relationship
of the parties and all other elements to the dispute, regardless of the location
of the chosen court, are connected only with that state.34 In other words: the
rules of the Convention on jurisdiction will apply if at least one party involved
is resident in a different state than the other party, or if some other element
relevant to the dispute (other than the location of the chosen court) has a
connection with some other state.35 This means that if two parties who are
resident in the same member state select the courts of another state, then the
courts of such other state are not bound by the rules of the Convention on
jurisdiction unless the dispute has some other connection to another state.36

26, 2006); Louise E. Teitz & Glenn P. Hendrix, The Hague Conference: Current Work on a
Choice of Court Convention and Revisions to the Evidence and Service Conventions, 67 ABILA

Newsletter1, 3 (2004).
31 See Article 1 (1) of the Convention. 32 See Article 21 of the Convention.
33 See Article 1 (1) of the Convention. 34 Article 1 (2) of the Convention.
35 This rule is similar to the principles set forth in the Rome Convention on the law applicable

to contractual obligations (consolidated version in 1998 O.J. (C 27) 34 et seq.). Article 3 (3) of
that convention states that “[t]he fact that the parties have chosen a foreign law, whether or not
accompanied by the choice of a foreign tribunal, shall not, where all the other elements relevant
to the situation at the time of the choice are connected with one country only, prejudice the
application of rules of the law at the country which cannot be derogated from by contract [ . . . ].

36 See Masato Dogauchi & Trevor C. Hartley, Draft Report on the Preliminary Draft Convention
on Exclusive Choice of Court Agreements, Prel. Doc. No. 26 of December 2004, para. 12 note
16, available at http://www.hcch.net/upload/wop/jdgm pd26e.pdf (last visited Sept. 26, 2006)
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The clear stance37 taken by the Convention in this respect is to be welcomed
as it may serve to avoid the confusion that has arisen in the European Union
in the same context. There, it has been disputed for a long time whether the
Brussels Regulation also applies if the only “international” aspect of a case is
the fact that two parties, who are both resident in the same members state,
have selected the courts of another member state.38

For the purposes of Chapter III of the Convention, a case is international
when recognition or enforcement of a foreign judgment is sought. Even a
purely domestic case can become “international” if the judgment resulting
from it is to be recognized or enforced in another member state.39

b) Exclusive Choice-of-Court Agreement

Pursuant to Article 3 lit. a) of the Convention, five elements must be present in
order for an agreement to qualify as an “exclusive choice-of-court agreement.”39a

First, it goes without saying that a choice-of-court agreement requires the
consent of the parties involved. Consequently, there must be an agreement con-
cluded by two or more parties. Unlike the Brussels Regulation, in the context
of which the European Court of Justice has laid down autonomous, European
Community-law rules40 as to what constitutes “consent,”41 the reporters of the
Convention are of the view that, under the Hague Convention, the law of the
state in question42 must decide whether there is consent.43

[hereinafter Draft Report]. As of this writing, the explanatory report on the final Convention
had not been published.

37 Interestingly, the much more comprehensive Preliminary Draft Convention on Jurisdiction
and Foreign Judgments in Civil and Commercial Matters, with a clear view to the ambigu-
ities having come to light in the European Union, had not required any additional element
of “internationality,” see Peter Nygh & Fausto Pocar, Report on Preliminary Draft Conven-
tion on Jurisdiction and Foreign Judgments in Civil and Commercial Matters 41, available at
http://www.hcch.net/upload/wop/jdgmpd11.pdf (last visited Sept. 26, 2006).

38 See, e.g., Jan Kropholler, Europäisches Zivilprozeßrecht Art. 23 no. 89 (8th ed., 2005);
Christian A. Heinze & Anatol Dutta, Ungeschriebene Grenzen für europäische Zuständigkeiten
bei Streitigkeiten mit Drittstaatenbezug, Praxis des Internationalen Privat- und Ver-

fahrensrechts [IPRax] 224–30 (2005); Peter Mankowski, in Europäisches Zivilprozess-

recht Art. 23 Brüssel I-VO no. 6a (Thomas Rauscher ed., 2d ed., 2006).
39 Article 1 (3) of the Convention.

39a Dogauchi & Hartley, supra note 36, at paras 61–67.
40 For the principle that the Brussels Regulation is to be construed “autonomously,” see, e.g.,

Case 214/89, Powell Duffryn v. Petereit, 1992, I-1745, 1774.
41 See, e.g., Case 24/76, Estasis Salotti and Colzani v. RÜWA, 1976 E.C.R 1831.
42 I.e., depending on the context, the law of the state of the chosen court (Articles 5 (1), 6 lit. a)

and 9 lit. a), to the law of the state of the court seized (Article 6 lit. b), or to the law of the
requested state (Article 9 lit. b).

43 Dogauchi & Hartley, supra note 36, at para. 62. See also Jason Webb Yackee, A Matter of Good
Form: The (Downsized) Hague Judgements Convention and Conditions of Formal Validity for
the Enforcement of Forum Selection Agreements, 53 Duke L. J. 1179 (2004).
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Second, the choice-of-court agreements must be in favor of a court of a
contracting state. National courts of noncontracting states and “international”
courts, such as the European Court of Justice, are excluded.

Third, the agreement must designate the courts of one state, or one or more
specific courts in one state, to the exclusion of the jurisdiction of any other
courts.44 In this context, similar to that of the Brussels Regulation,45 a choice-
of-court agreement designating the courts of one contracting state, or one or
more specific courts of one contracting state, will be deemed to be exclusive
unless the parties have expressly specified otherwise.46 The inclusion of such
a presumption in the Convention should be welcomed as it will increase the
number of choice-of-court agreements that are covered by the Convention.47

A question that is raised but not answered in the Draft Report is whether the
Convention also applies to so-called asymmetric choice-of-court agreements,
that is, agreements that require only one party to seize a specific court, but leave
the other party the freedom to seize any court it desires.48 In the author’s view,
for reasons of certainty of law, the question of whether an agreement is exclusive
should be determined before the terms of the agreement are concluded. As
it is not possible to “split” an asymmetric choice-of-court agreement into an
exclusive and a nonexclusive agreement, such agreements are not covered by
the scope of the Convention.

Fourth, to qualify as an exclusive choice-of-court agreement in terms of the
Convention, the agreement must be made for the purposes of deciding disputes
that have arisen in the past, or may arise in the future, in connection with a
particular legal relationship.49

44 In this context, it should be noted that Article 22 of the Convention allows member states
to declare that they will recognize and enforce judgments given by courts in other States
designated in nonexclusive choice-of-court agreements, thereby giving Member States the
opportunity to considerably broaden the scope of the Convention, see Brand, supra note 30;
Antonin I. Pribetic, The Hague Convention on Choice of Court Agreements, 10 (No. 2) Globe-

trotter 2, 3 (2005).
45 See Article 23 (1), second sentence of the Brussels Regulation. This is different from the legal sit-

uation in many common-law jurisdictions where the presumption goes the other way, see, e.g.,
Thalia Kruger, The 20th Session of the Hague Conference: A New Choice of Court Convention
and the Issue of EC Membership, 55 ICLQ 447, 448–49 (2006); John Archibald, The Hague Con-
vention on Choice-of-Court Agreements: Strengthening Compliance with International Com-
mercial Agreement and Ex-Ante Dispute Resolution Clauses? 12 ILSA J. Int’l & Comp. L.
417, 428–29 (2006). In other jurisdictions, such as Germany, no presumption either way exists,
see Bundesgerichtshof [BGH] [Federal Court of Justice], Entscheidungen des Bundesgericht-
shofs in Zivilsachen [BGHZ] 59, 116, 119 (1972). See also Haines, supra note 22, at para. 9–11.

46 Article 3 lit. b) of the Convention.
47 See Kruger, supra note 45, at 449; Andrea Schulz, The 2005 Hague Convention on Choice of

Court Clauses, 12 ILSA J. Int’l & Comp. L. 433, 436 (2006).
48 Dogauchi & Hartley, supra note 36, at para. 71.
49 This requirement corresponds with the situation under the Brussels Regulation, see Article 23

(1) of the Brussels Regulation.
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Fifth, the agreement must be concluded or documented either in writing
or by any other means of communication that renders information accessible
so that it may be used for subsequent reference (e.g., email or fax50).51 If an
agreement complies with these formal requirements, domestic law must not
impose any other formal requirements. Therefore, a choice-of-court agreement
falling within the scope of the Convention is valid irrespective of whether it
is written, for example, in a foreign language, not in special bold type, in
small type, or not signed by the parties separately from the main agreement.52

In this context, it should also be noted that pursuant to Article 3 lit. d) of
the Convention, an exclusive choice-of-court agreement that forms part of a
contract will be treated as an agreement that is independent of the other terms
of the agreement. This means that the validity of the choice-of-court agreement
cannot be contested solely on the grounds that the contract is not valid.53

c) Civil or Commercial Matters

Similar to the Brussels Regulation, the Hague Convention does not contain a
definition of the term “civil or commercial matters.” The Draft Report merely
states that the limitation to civil or commercial matters is standard in an
international convention of this kind.54 As such, it may be possible to seek
some guidance for interpretation from the case law that has developed under
the Brussels Regulation, which uses the same term.55

50 See Dogauchi & Hartley, supra note 36, at para. 78.
51 This text is drawn from Art. 6 (1) UNCITRAL Model Law on Electronic Commerce, 36 I.L.M.

197 (1997).
52 See Dogauchi & Hartley, supra note 36, at para. 79.
53 See Dogauchi & Hartley, supra note 36, at para. 81. The Draft Report had raised the question

whether this also means that for the purposes of the common law doctrine of consideration,
the choice-of-court agreement was to be treated as an independent agreement with the effect
that a separate consideration would be required for the choice-of-court agreement to be valid,
see Dogauchi & Hartley, supra note 36, at para. 82. To clarify this issue, the Draft Report
had suggested including the words “Where it would otherwise be invalid” at the beginning
of Article 3 lit. d). Even though this suggestion has not been taken up in the text of the final
Convention. Article 3 lit. d) seems to promote the validity of choice-of-court agreements rather
than creating additional requirements for their validity. Therefore, in the author’s view, a court
should not hold an exclusive choice-of-law agreement covered by the Convention invalid for
lack of consideration.

54 Dogauchi & Hartley, supra note 36, Article 1, para. 15. See also Matthew M. Berlin, The
Hague Convention on Choice of Court Agreements: Creating an International Framework for
Recognizing Foreign Judgments, 3 B.Y.U. Int’l L. & Mgmt. Rev. 43 (2007).

55 See Rühl, supra note 29, at 411. See also Christian Kohler, Beyond Brussels: The Wide Reach
of the European Court’s Case Law on the Jurisdiction and Judgments Convention, 2 CILE

Studies 227, last paragraph (2005) stating that “it would come as no surprise if the national
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2. Exclusions from the Scope of the Convention

The Convention contains a rather broad number of exclusions from its scope,
which may considerably reduce its applicability to international disputes and,
thus, have the potential to reduce its significance in practice. The Convention
does not apply to exclusive choice-of-court agreements to which a consumer is a
party56 or to those agreements that relate to contracts of employment, including
collective agreements.57 Furthermore, the Convention does not cover a variety
of matters that are governed by other, more specific international conventions
or treaties, or by national, regional, or international rules on exclusive jurisdic-
tion58 (e.g., insolvency, composition, and analogous matters;59 the carriage of
passengers and goods;60 marine pollution; limitation of liability for maritime
claims; general average, and emergency towage and salvage;61 antitrust (com-
petition) matters;62 liability for nuclear damage;63 rights in rem in immovable
property, and tenancies of immovable property;64 the validity, nullity, or dis-
solution of legal persons, and the validity of decisions of their organs;65 the
validity of intellectual property rights other than copyright and related rights;66

infringement of intellectual property rights other than copyright and related
rights, except where infringement proceedings are brought for breach of a con-
tract between the parties relating to such rights, or could have been brought
for breach of that contract;67 and the validity of entries in public registers68).

courts of European [c]ontracting [s]tates would rely on the European Court’s case law under
the Brussels [ . . . ] [Regulation] for the purpose of interpreting [ . . . ] [the] Hague Convention.”

56 Article 2 (1) lit. a) of the Convention. 57 Article 2 (1) lit. b) of the Convention.
58 See Andrea Schulz, The Hague Convention of 30 June 2005 on Choice of Court Agreements, 7

Yearbook of Private Int’l. L. 1, 7 (2005).
59 Article 2 (2) lit. e) of the Convention. For details, see Dogauchi & Hartley, supra note 36, at

para. 23–4.
60 Article 2 (2) lit. f ) of the Convention. For details, see Dogauchi & Hartley, supra note 36, at

para. 25.
61 Article 2 (2) lit. g) of the Convention.
62 Article 2 (2) lit. h) of the Convention. For details, see Dogauchi & Hartley, supra note 36, at

para. 26–30.
63 Article 2 (2) lit. i) of the Convention. For details, see Dogauchi & Hartley, supra note 36, at

para. 31.
64 Article 2 (2) lit. l) of the Convention. For details, see Dogauchi & Hartley, supra note 36, at

para. 33–4.
65 Article 2 (2) lit. m) of the Convention. For details, see Dogauchi & Hartley, supra note 36, at

para. 35.
66 Article 2 (2) lit. n) of the Convention.
67 Article 2 (2) lit. o) of the Convention. For details, see Dogauchi & Hartley, supra note 36, at

para. 36–45.
68 Article 2 (2) lit. p) of the Convention. For details, see Dogauchi & Hartley, supra note 36, at

para. 46.
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Other exclusions relate to family law and successions that are not “civil
or commercial matters” in the business-related sense anyway:69 the status and
legal capacity of natural persons,70 maintenance obligations;71 other family law
matters, including matrimonial property regimes, and other rights or obliga-
tions arising out of marriage or similar relationships;72 and wills and succes-
sion.73 Further excluded are claims for personal injury brought by or on behalf
of natural persons,74 and tort or delict claims for damage to tangible property
that do not arise from a contractual relationship.75 The aforesaid exclusions do
not apply, however, when an otherwise excluded matter only arises as a pre-
liminary question and not as an object of the proceedings.76 In particular, the
mere fact that a matter excluded under paragraph 2 arises by way of a defense
does not exclude proceedings from the Convention if that matter is not an
object of the proceedings.77

In addition to the mandatory exclusions just described, the Convention
allows contracting states to exclude other matters from the scope of the Con-
vention. Although a prior draft limited such “opt-out” rights to asbestos-related
matters,78 Article 21, the relevant provision in the final Convention, is much
broader, and it says that when a state has a strong interest in doing so, it may
declare that it will not apply the Convention to a specific matter. Because the
drafters of the Convention apparently realized that this provision might thwart
the Convention’s quest for uniform rules, they provided two safeguards against
excessive use of such declarations. First, according to Article 21 (1) of the Con-
vention, the state making a declaration should ensure that the declaration is
no broader than necessary and that the specific matter excluded is clearly and
precisely defined. Second, according to Article 21 (2) lit. b) of the Convention,
the Convention will, when an exclusive choice-of-court agreement designates
a court of the State that made the declaration, not apply in other contracting
states with respect to the matter for which the declaration is made. Therefore,
the courts of such other contracting states would not be obliged to decline
jurisdiction under Article 6 if they were seized in spite of the agreement with a
matter for which a declaration was made. Moreover, a judgment given by the
chosen court in the state that made the declaration would not need to be rec-
ognized and enforced in other contracting states. Article 21 (2) lit. b) provides

69 See Schulz, supra note 58, at 7. 70 Article 2 (2) lit. a) of the Convention.
71 Article 2 (2) lit. b) of the Convention.
72 Article 2 (2) lit. c) of the Convention. For details, see Dogauchi & Hartley, supra note 36, at

para. 22.
73 Article 2 (2) lit. d) of the Convention. 74 Article 2 (2) lit. j) of the Convention.
75 Article 2 (2) lit. k) of the Convention. 76 See Article 2 (3) of the Convention.
77 See ibidem. 78 See Archibald, supra note 45, at 430.
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for reciprocity, and this is meant to operate as an incentive to make only mod-
erate use, if at all, of the declaration possibility.79 However, even with this
qualification, Article 21 remains an unfortunate impairment to legal certainty.

III. Jurisdiction

The Convention’s basic rule on jurisdiction has two aspects. The first aspect is
that the courts designated in an exclusive choice-of-court agreement will have
exclusive jurisdiction to decide a dispute to which the agreement applies.80

The second aspect is that a court of a contracting state other than the chosen
court will suspend or dismiss proceedings to which an exclusive choice-of-court
agreement applies.81

1. Obligation of the Chosen Court

Under the concept of the Convention, the chosen court or courts have, subject
to only a few exceptions, jurisdiction to decide a dispute to which the choice-of-
court agreement applies. This means that the chosen court must hear the case
and, in particular, is generally not allowed to decline to exercise jurisdiction
on the grounds that the dispute should be decided in the courts of another
state.82 From a Continental European perspective, this rule is certainly one of
the greatest achievements of the Convention, as it precludes resorting to the so-
called forum non conveniens doctrine.83 In this context, one should recall that
some U.S. federal and state courts treat choice-of-court agreements as merely
one factor in a more generalized forum non conveniens analysis and, even if they
accept the parties’ choice of forum in general, still may refuse to hear the case on
forum non conveniens grounds.84 By prohibiting the chosen court to decline to

79 See Andrea Schulz, Report on the Meeting of the Drafting Committee of 18–20 April 2005 in
Preparation of the Twentieth Session of June 2005, Prel. Doc. 28 of May 2005, available at
http://www.hcch.net/upload/wop/jdgm pd28e.pdf (last visited Sept. 26, 2006); idem, Schulz,
supra note 58, at 13; H. Scott Fairley & John Archibald, The Hague Convention on Choice of
Court Agreements: Strengthening Compliance with International Commercial Agreements and
Ex-Ante Dispute Resolution Clauses? 12 ILSA J. Int’l & Comp. L. 417, 431 (2006).

80 Article 5 (1) of the Convention. 81 Article 6 of the Convention.
82 See Article 5 (2) of the Convention.
83 This preclusion constitutes a renunciation of Article 15 of the Convention of 25 Novem-

ber 1965 on the Choice of Court, available at http://hcch.e-vision.nl/index en.php?act=
conventions.text&cid=77 (last visited Sept. 26, 2006).

84 See Gary B. Born, International Civil Litigation in United States Courts 379 (3d ed.,
1996). See also Williams v. Ill. State Scholarship Comm’n., 563 N.E. 2d 465, 486–87 (Ill. 1990)
(refusing to enforce choice-of-court agreements contained in form contracts under Illinois law);
Dyersburg Mach. Works, Inc. v. Rentenbach Eng’g Co., 650 S.W. 2d 378, 380–81 (Tenn. 1983)
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hear the case on the grounds that the dispute would be better decided in the
court of another state, the Convention generally requires U.S. courts to enforce
exclusive choice-of-court agreements with no additional references to factors
of convenience or the appropriateness of the chosen forum.85 Unfortunately,
from a Continental European perspective, the Convention does not entirely
do away with forum non conveniens considerations. Pursuant to Article 19 of the
Convention, a state may declare that its courts may refuse to determine disputes
to which an exclusive choice-of-court agreement applies if, with the exception
of the location of the chosen court, there is no connection between that state
and the parties of the dispute.86 This provision is designed to accommodate
jurisdictions that, under certain circumstances, consider that the selection of
their courts as a “neutral” forum is an undue burden on their judicial system.87

This provision, therefore, serves at least some goals of current U.S. forum non
conveniens doctrine.88

Furthermore, the chosen court is not obliged to hear the case brought before
it if the agreement is null and void under the laws of that state,89 including that
state’s choice-of-law rules.90 Therefore, if the chosen court is of the opinion
that, under its choice-of-law rules, the validity of the choice-of-court agreement
is governed by the law of another state, it may apply that law.91 This provision
is intended to refer primarily to generally recognized grounds of invalidity,
such as, for instance, fraud, mistake, misrepresentation, duress, and lack of
capacity.92

(refusing enforcement of choice-of-court agreement under Tennessee law); Davenport
Mach. & Foundry Co. v. Adolph Coors Co., 314 N.W. 2d 432, 437 (Iowa 1982) (holding outbound
choice-of-court agreements to be prima facie unenforceable). For an indepth analysis of U.S.
federal and state law on the subject, see Yackee, supra note 43, at 1184–89.

85 This generally corresponds to the European Court of Justice’s view with respect to the Brus-
sels Regulation, see Owusu v. Jackson, Case C 281/02, 2005 E.C.R. I-1383. See also Christian
Thiele, Forum non conveniens im Lichte europäischen Gemeinschaftsrechts, 48 Recht der

Internationalen Wirtschaft [RIW] 696–700 (2002).
86 It should be noted that Article 19 can only come into play when the scope of applicability is

not already excluded pursuant to Article 1 (2).
87 See Dogauchi & Hartley, supra note 36, at para. 211.
88 Rühl, supra note 55, at 413; Hannah L. Buxbaum, Forum Selection in International Contract

Litigation: The Role of Judicial Discretion, 12 Willamette J. Int’l. & Disp. Resol. 185, 209
(2004).

89 It should be noted that the Convention generally does not deal with the validity of choice-of-
court agreements. The only exceptions are the form requirements set forth in Article 3 lit. c)
(see supra III.1.c)) and the validity of the choice-of-court agreement irrespective of the validity
of the underlying contract as such (see supra III.1.b)).

90 See Article 5 (1) of the Convention.
91 See Dogauchi & Hartley, supra note 36, at para. 92.
92 Idem at 93.
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Finally, pursuant to Article 5 (3), the chosen court can decline to hear a
case if it does not have jurisdiction pursuant to the domestic rules related to
the subject matter or to the value of the claim93 or pursuant to the internal
allocation of jurisdiction among the courts in that state.94 The term “subject
matter” refers to the division of jurisdiction among different courts in the same
state on the basis of the subject matter of the dispute, that is, the question
of what kind of court within a state will hear the case.95 If such subject mat-
ter jurisdiction under domestic law does not exist, the chosen court will not
hear the case. In that instance, there is no room for a removal to the court
having subject-matter jurisdiction, and, the choice-of-court agreement will be
invalid.96 However, when the chosen court does not have jurisdiction because
of the internal allocation of jurisdiction among the courts of that state, but it
has discretion as to whether to transfer a case, due consideration should be
given to the choice-of-court agreement.97

2. Obligations of a Court Not Chosen

As a counterpart to the obligations of the chosen court under Article 5, Arti-
cle 6 of the Hague Convention provides that a court of a contracting state,
other than the chosen court, will generally suspend or dismiss the proceedings
to which an exclusive choice-of-court agreement applies. The term “proceed-
ings” covers all of the proceedings that are inconsistent with the choice-of-court
agreement.98 Consequently, although not expressly spelled out in the Conven-
tion, proceedings for an antisuit injunction to prevent one of the parties from
suing in the chosen court are covered by Article 6 because antisuit injunctions
also would be inconsistent with the choice-of-court agreement.99 As with the
general preclusion of forum non conveniens by the Convention, the preclusion
of antisuit injunctions promotes legal certainty and predictability and is in
line with the view of the European Court of Justice with respect to the Brussels
Regulation.100

The court not chosen may hear a case despite an existing choice-of-court
agreement when one of the following exceptions in Article 6 lit. a)–e) applies.

93 See Article 5 (3) lit. a) of the Convention.
94 See Article 5 (3) lit. b), first sentence, of the Convention.
95 Dogauchi & Hartley, supra note 36, at para. 101.
96 Idem, at 103.
97 See Article 5 (3) lit. b), second sentence, of the Convention.
98 Dogauchi & Hartley supra note 36, at 119. 99 Idem, at 121.

100 See Case C-159/02, Turner v. Grovit, 2004 E.C.R. I-3565 and Christian Thiele, Antisuit injunc-
tions im Lichte europäischen Gemeinschaftsrechts, 48 RIW383–86 (2002).
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a) Invalidity and Lack of Capacity

The court not chosen may hear a case if the choice-of-court agreement is null
and void under the law of the state of the chosen court (Article 6 lit. a) or if
a party lacked the capacity to conclude the agreement under the law of the
state of the court seized (Article 6 lit. b) in each case including conflict-of-laws
rules.101 These rules give rise to three questions.

First, Article 6 lit. b) is arguably included in Article 6 lit. a) because the lack
of capacity would also make the agreement null and void in terms of Article 6
lit. a). If such an interpretation were correct, “incapacity” could be determined
either by the law of the chosen court or by the law of the court seized. The Draft
Report endorses this view,102 although the final Convention has not taken up
the Draft Report’s suggestion for clarification.

Second, and more important, under the jurisdictional rules of the Conven-
tion, there is a certain risk that several courts agree to hear a case. Assume, for
example, that a French party and a Japanese party have chosen French courts
to exclusively hear any disputes between them with respect to a claim for pay-
ment. Say that the Japanese party now has second thoughts and decides to bring
a claim against the French party in a Japanese court, arguing, with respect to
the Japanese court’s jurisdiction, that the French party lacked the capacity to
enter into the choice-of-court agreement and that the choice-of-court agree-
ment, therefore, is invalid. Assume further that after looking at its own law,
the Japanese court agrees with the Japanese party and finds the choice-of-court
agreement to be invalid under Article 6 lit. b). Understandably, the French
party is rather unhappy with the Japanese court’s view, and the French party
decides to bring a negative declaratory action against the Japanese party in
the French court, arguing that the claims asserted by the French party in the
French court proceedings do not exist. Assuming that the French court finds
that, under French domestic law (Article 5 (1)!), the choice-of-court agreement
validly concluded that the French party had the capacity to enter into the
agreement, both the French and the Japanese courts would proceed with the
case, thereby creating the risk of conflicting judgments.103 A similar situation
may occur if the Japanese court finds the agreement invalid under Article 6
lit. a), thereby incorrectly applying French law. In the European arena, such
a situation would be resolved by the doctrine of lis alibi pendens as set forth

101 See Dogauchi & Hartley, supra note 36, at para. 124, 125.
102 See Dogauchi & Hartley, supra note 36, at para. 125.
103 See Rühl, supra note 55, at 413 note 60.
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in Article 27 of the Brussels Regulation. Under that rule, a court is required to
stay or dismiss proceedings if another court has been seized first in proceedings
involving the same cause of action between the same parties. With respect to
choice-of-court agreements, the European Court of Justice has held that Arti-
cle 27 of the Brussels Regulation demands that the court second seized, whose
jurisdiction has been claimed under an exclusive choice-of-court agreement,
must nevertheless stay proceedings until the court first seized has declared
that it has no jurisdiction.104 Under the Convention, there is no such possi-
bility because Article 5 (2), which provides that a chosen court is generally
not allowed to decline to exercise jurisdiction on the grounds that the dispute
should be decided in the courts of another state, precludes any lis alibi pendens
considerations.105

Third, in the reverse case, that is, where, in the earlier example, the Japanese
court finds the court-of-choice agreement valid and dismisses the case and
the French court finds it to be invalid, the risk of a denial of judgment may
arise if the French court cannot base its jurisdiction on different grounds.106

In that case, however, presumably any other court of a member state of the
Convention would be able to hear the case pursuant to Article 6 lit. e) of the
Convention.

b) Manifest Injustice or Violation of Public Policy

Another exception to the rule that the court not chosen must decline its juris-
diction is provided when invoking the choice-of-court agreement would lead
to a manifest injustice or would be manifestly contrary to the public policy of
the state of the court seized.107 “Manifest injustice” refers to bias or corruption;
it can be cited if one party would not get a fair trial in the foreign state,
if reasons specific to one party would preclude it from bringing or defend-
ing proceedings in the chosen court, or if the circumstances in which the
agreement was concluded, for example, were result of fraud.108 Although this
public-policy exception may give rise to an inconsistent application of the
rules of the Convention and thus may run counter to the Convention’s over-
all goals, its inclusion in the Convention seems to have been necessary to

104 See Case C-116/02, Gasser v. Misat, 2003 E.C.R. I-14693 and Christian Thiele, Anderwei-
tige Rechtshängigkeit im Europäischen Zivilprozessrecht – Rechtssicherheit vor Einzelfallgerech-
tigkeit, 50 RIW 285–89 (2004).

105 See Dogauchi & Hartley, supra note 36, at para. 100.
106 See Schulz, supra note 58, at 10. 107 See Article 6 lit. c) of the Convention.
108 See Dogauchi & Hartley, supra note 36, at para. 127.
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reach a compromise between requests for predictability and legal certainty,
on the one hand, and the need for justice in the individual case, on the other
hand.109

c) Exceptional Circumstances

A court not chosen may also hear a case despite a choice-of-court agreement
if, for exceptional reasons beyond the control of the parties, the agreement
cannot reasonably be performed.110 In this context, bringing the action is not
entirely impossible, but the situation must be exceptional.111 For instance, this
exception may apply when there is a war in the chosen state and its courts
are not functioning; where the chosen court no longer exists; or where it has
changed to such a fundamental degree that it could no longer be regarded as
the same court.112

d) Chosen Court Decides Not to Hear the Case

Finally, the court not chosen may hear the case if the chosen court has decided
not to hear the case.113 This exception should not be understood to grant the
chosen court discretion in whether to hear a case or not.114 Rather, as stated
above, the chosen court must not decline to exercise jurisdiction on the grounds
that the dispute should be decided in the courts of another state, which means
that, in essence, it may only decide not to hear a case where the choice-of-court
agreement is null and void under its laws or where the agreement can not be
reasonably performed.115

IV. Recognition and Enforcement

The basic rule for the recognition and enforcement of a judgment given
under an exclusive choice-of-court agreement is set forth in Article 8 (1) of
the Convention. Pursuant to that provision, a judgment given by a court of a

109 See, e.g., Kropholler, supra note 38, who states that “the time has not yet come to entirely do
away with public policy exceptions,” at least in the context recognition and enforcement of
judgments.

110 See Article 6 lit. d) of the Convention.
111 See Dogauchi & Hartley, supra note 36, at para. 129.
112 Ibidem. 113 See Article 6 lit. e) of the Convention.
114 See Article 5 (2).
115 Pursuant to a prior draft of the Convention, this result was less clear because that draft did not

contain an equivalent to Article 5 (2) of the final Convention, see Ronald A. Brand, A Global
Convention on Choice of Court Agreements, 10 ILSA J. Int’l & Comp. L 345, 348 (2004).
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contracting state designated in an exclusive choice-of-court agreement will be
recognized and enforced. Recognition and enforcement may be refused only
on the grounds specified in the Convention. As such, the Convention’s rules
on recognition and enforcement largely follow the example of the Brussels
Regulation.

1. Subject of Recognition and Enforcement

“Judgment” in terms of the Convention is defined as any decision on the
merits given by a court, whatever it is called, including any decree or order,
and any determination of costs or expenses by the court, including the services
of any officer of a court, provided that such determination relates to a decision
on the merits that may be recognized or enforced under the Convention.116

An interim measure of protection is not considered a “judgment” in terms
of the Convention.117 Judicial settlements that a court of a contracting state
designated in an exclusive choice-of-court agreement has approved, or that
have been concluded before that court in the course of the proceedings, and
that are enforceable in the same manner as a judgment in the state of origin,
will be enforced under the Convention in such manner.118

The obligation to recognize and enforce judgments of a court designated
under an exclusive choice-of-court agreement subject to the Convention only
applies to binding judgments. In order to ensure that only effective and binding
judgments are recognized and enforced, a judgment will be recognized only if it
has an effect in the state of origin, and will be enforced only if it is enforceable
in the state of origin.119 Furthermore, recognition and enforcement may be
postponed or refused if the judgment is the subject of review in the state
of origin or if the time limit for seeking ordinary review has not expired.120

However, if recognition or enforcement is denied under this rule, such denial
does not prevent a subsequent application for recognition or enforcement of
the judgment.121

2. The Basic Rule

From the basic rule on judgments, it ensues that there must not be a revision
au fond, that is: the court requested to recognize or enforce a judgment is

116 Article 4 (1), first sentence of the Convention.
117 Article 4 (1), second sentence of the Convention.
118 Article 12 of the Convention. 119 Article 8 (3) of the Convention.
120 Article 8 (4), first sentence of the Convention.
121 Article 8 (4), second sentence of the Convention.



P1: KAE
9780521871303c05a CUFX138/Gottschalk 978 0 521 87130 3 August 22, 2007 19:43

80 Christian Thiele

not allowed to review the merits of the judgment given by the court of origin
(irrespective of whether the merits relate to questions of fact or of law)122 unless
such review is necessary for the application of the Convention’s provisions on
recognition and enforcement.123 In addition, the court addressed is bound by
the findings of fact (but not of law)124 on which the court of origin based its
jurisdiction under the Convention, unless the judgment was given by default.125

Because such jurisdiction will be based on the choice-of-court agreement, the
provision applies to the findings of fact that relate to the formal or substantive
validity of the agreement, including the capacity of the parties to conclude it
as well as to any findings of fact relevant to determining the scope of the
agreement. Therefore, when the court addressed is applying Article 9 (1) (a)
or 9 (1) (b), it will have to accept the findings of fact made by the court of
origin.126

3. Exceptions

Like Article 34 of the Brussels Regulation, Article 9 of the Convention pro-
vides for certain exceptions to the addressed court’s obligation to recognize
and enforce the court of origin’s judgment. However, unlike Article 34 of the
Brussels Regulation, Article 9 of the Convention grants discretion as to whether
to recognize and enforce a judgment regardless of the existence of grounds for
nonrecognition.127 Each court, therefore, may decide for itself, under its inter-
nal rules, whether and, if so, under what circumstances such judgments are
to be recognized and enforced.128 A defendant who has noticed irregularities
in the proceedings before the chosen court that could constitute grounds for
nonrecognition or nonenforcement under Article 9 of the Convention will,
therefore, not be able to simply rely on such irregularities by assuming that
the resulting judgment will indeed not be recognized elsewhere. This grant of

122 See Dogauchi & Hartley, supra note 36, at para. 158.
123 See Article 8 (2), first sentence, of the Convention. See also Article 36 of the Brussels Regulation.
124 See Dogauchi & Hartley, supra note 36, at para. 158.
125 See Article 8 (2), second sentence, of the Convention.
126 Dogauchi & Hartley, supra note 36, at para. 155.
127 This follows from the use of the term “may” in Article 9; see Dogauchi & Hartley, supra note

36, at para. 136 note. 147, and, reversely, from the use of the term “shall” in Article 10 (1) of
the Convention. Article 34 of the Brussels Regulation, by contrast, provides that a judgment
“shall” not be recognized if the exceptions listed in Article 34 apply, thereby indicating that the
court addressed is required to deny recognition and enforcement, see Hans-Joachim Musielak,
Kommentar zur Zivilprozessordnung, VO (EG) 44/2001, Article 34, note 1 (4th ed., 2005).

128 Dogauchi & Hartley, supra note 36, at para. 136 note 147.
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discretion is unfortunate as it runs counter to the Convention’s overall goal to
provide for predictability with respect to judgments given by a court designated
under an exclusive choice-of-court agreement.

a) Null and Void; Capacity

The first two exceptions mirror the wording of Articles 6 lit. a) and lit. b). Under
Article 9 lit. a), the court addressed may refuse recognition and enforcement if
the choice-of-court agreement was null and void under the laws of the state of
the chosen court (including such state’s conflict-of-laws rules). The exception
does not apply, however, if the chosen court has determined that the agreement
is valid.129 The purpose of that rule is to avoid conflicting rulings on the valid-
ity of the choice-of-court agreement among different contracting states.130 All
contracting states are required to apply the laws of the state of the chosen court
to determine whether the agreement is valid, and they must respect any ruling
on the point by that court.131 Similarly, Article 9 lit. b) mirrors the language of
Article 6 lit. b) in that it provides that a judgment may not be recognized and
enforced if a party lacked the capacity to conclude the agreement under the
laws of the requested state. The question discussed above132 in the context of
Article 6 lit. b) – whether this exception is also covered by Article 6 lit. a) –
arises here as well.

b) Notification

Like Article 34 no. 2 of the Brussels Regulation, Article 9 lit. c) of the Con-
vention allows nonrecognition and nonenforcement in two instances. Article
9 lit. c) (i) of the Convention serves to protect the interests of the defendant by
establishing a purely factual test to ensure that the defendant was properly noti-
fied.133 To such end, nonrecognition and nonenforcement are permitted when
the document that instituted the proceedings, or an equivalent document,
including the essential elements of the claim, was either not notified to the
defendant in sufficient time or in such a way as to enable him or her to arrange
for his or her defense.134 Article 9. lit. c) (ii), on the other hand, serves to protect

129 See Article 9 lit. a) of the Convention.
130 Dogauchi & Hartley, supra note 36, at para. 137.
131 Ibidem. 132 See III.2.a).
133 See Dogauchi & Hartley, supra note 36, at para. 140.
134 This exception does not apply where the defendant appeared before the court and presented

his or her case without contesting notification in the court of origin, provided that the law of
the state of origin permitted notification to be contested.
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the state’s rights of notification when the state views the service of a writ to be
a sovereign act and considers that a foreign writ served on its territory without
compliance with internal or international rules infringes on its sovereignty.135

Accordingly, the provision allows nonrecognition and nonenforcement when
such a document was notified to the defendant in the requested state in a
manner that is incompatible with the fundamental principles of the requested
state concerning the service of documents.

c) Fraud

Pursuant to Article 9 lit. d), the court requested may deny recognition and
enforcement if the judgment was obtained by fraud in connection with a
matter of procedure. The Draft Report defines “fraud” as “deliberate dishonesty
or deliberate wrongdoing.”136 Examples of fraud include: when the plaintiff
deliberately serves the writ on the wrong address or when either party seeks
to corrupt a judge, juror, or witness, or conceals evidence.137 The fraud might
also relate to the choice-of-court agreement itself, for instance, if the plaintiff
forged the defendant’s signature on a false document.138

d) Public Policy

Like Article 34 no. 1 of the Brussels Regulation, Article 9 lit. e) states that non-
recognition and nonenforcement are allowed when recognition and enforce-
ment would be manifestly incompatible with the public policy of the requested
state. This includes situations where specific proceedings leading to the judg-
ment were incompatible with the fundamental principles of procedural fair-
ness of that state. As always with public-policy exceptions, this provision should
be construed rather narrowly in order to not unreasonably endanger the
Convention’s quest for harmonization.139

e) Inconsistent Judgments

Like Article 34 nos. 3 and 4 of the Brussels Regulation, Articles 9 lit. f ) and lit. g)
of the Convention deal with nonrecognition and nonenforcement in the case of

135 See Dogauchi & Hartley, supra note 36, at para. 141.
136 See Dogauchi & Hartley, supra note 36, at para. 142.
137 Ibidem. 138 Ibidem.
139 Peter D. Trooboff, Foreign Judgments, Nat’l L. J., Oct. 17, 2005, at 13.
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inconsistent judgments. Article 9 lit. f ) states that recognition and enforcement
can be denied if the judgment is inconsistent with a judgment given in the
requested state in a dispute between the same parties. What constitutes such
inconsistency is not defined in the Convention. The Draft Report merely
states that there are two possible views:140 according to one view, inconsistency
merely hinges on the question of whether there is a conflict between the orders
given in the two judgments. The other view also takes into account conflicts
between the reasoning of the judgments, thereby considerably broadening the
range of judgments that could be refused recognition and enforcement. With
respect to the analogous provision in the Brussels Regulation, the European
Court of Justice has held that the first view is preferable.141 Indeed, taking into
account the Convention’s goals of harmonization and predictability, the term
“inconsistent” should be construed as narrowly as possible in order to keep the
number of judgments that a court could decline to recognize or enforce as
small as possible.

According to Article 9 lit. g), recognition and enforcement of a judgment
may also be denied if the judgment is inconsistent with an earlier judgment
given in another state, between the same parties on the same cause of action,
provided that the earlier judgment fulfills the conditions necessary for its recog-
nition in the requested state.

4. Damage Awards

In addition to the exceptions to the addressed court’s obligation to recognize
and enforce judgments, Article 11 (1) of the Convention allows refusal of recog-
nition and enforcement of a judgment if, and to the extent that, the judgment
awards damages, including exemplary or punitive damages, that do not com-
pensate a party for actual loss or harm suffered. This provision arose mostly
out of the fear of the large damage awards given in the United States.142 It is in
line with the case law of several jurisdictions whose courts have held that the
recognition and enforcement of punitive damage awards would violate their
public policy.143 However, the provision does not relate to damages for pain and

140 See Dogauchi & Hartley, supra note 36, at para. 146.
141 Hoffmann v. Krieg, Case 145/86, 1988 E.C.R. 645.
142 Note: Hague Convention Approves Uniform Rules of Enforcement for International Forum

Selection Clauses, 119 Harv. L. Rev.931, 933–34 (2006).
143 See, e.g., BGH, June 4, 1992, BGHZ 118, 312, translated in 32 I.L.M. 1320 (1993). However, this

is far from being a uniform view. The Canadian Supreme Court, for instance, that held that
the public policy defense is not meant to bar enforcement of a judgment rendered by a foreign
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suffering, which are to be considered compensatory in nature.144 Also, under
Article 15 of the Convention, recognition and enforcement of a severable part
of a judgment is possible. Therefore, in a breach of contract action for com-
pensatory damages of $5,000,000 and punitive damages of $50,000,000, the
compensatory portion would be enforceable.145

V. The Convention and E.U. Law

It should be noted that the term “state” as used in the Convention is not
limited to individual states but also includes regional economic integration
organizations (REIOs) that may also be parties to the Convention, either indi-
vidually or together with the member states of such organization. A REIO is
defined as an organization that is constituted solely by sovereign states and has
competence over some or all of the matters governed by the Convention.146

Currently, it seems that only the European Union falls under that definition147

and, thus, the European Union could become a party to the Convention. In
fact, following the Lugano Opinion of the European Court of Justice,148 the
accession of the European Union (as opposed to its member states) may be
the only way for the members of the European Union to be covered by the
Convention.149

court with a real and substantial connection to the cause of action for the sole reason that the
claim in that foreign jurisdiction would not yield comparable damages in Canada; see Beals
v. Saldanha, 3 S.C.R. 416, 453 (S.C.C. 2003) and Pribetic, supra note 44, at 4.

144 See Rühl, supra note 55, at 114. See also Trooboff, supra note 139, at 13 who states that “[t]he final
report on the convention will include a negotiated and agreed-upon narrow interpretation on
this critical point.”

145 See Matthew H. Adler & Michele Crimaldi Zarychta, The Hague Convention on Choice of
Court Agreements: The United States Joins the Judgment Enforcement Band, 27 Nw. J. Int’l L.
& Bus. 1, 34 (2006).

146 See Article 29 (1) of the Convention.
147 See Kruger, supra note 45, at 454.
148 Opinion 1/03 of February 7, 2006, 5 The European Legal Forum [Eu. L. F] I-312 (2005),

also available at http://curia.europa.eu/jurisp/ (last visited Sept. 26, 2006). In this opinion, the
European Court of Justice held that the European Union has exclusive external competence
to conclude an updated version of the Lugano Convention, which is an instrument parallel
to the Brussels Regulation.

149 Kruger, supra note 45, at 454 note 23; Teitz, supra note 2, at 550. It should be noted that the
Twentieth Session of the Hague Conference that adopted the Convention also submitted an
amendment of the statute of the Hague Conference [hereinafter Statute] to its member states
to allow the European Union to become a party to the Hague Conference. New Article 3 (1)
of the Statute will now provide that “[m]ember States of the Conference may, at a meeting
concerning general affairs and policy where the majority of Member States is present, by a
majority of the votes cast, decide to admit also as a Member any Regional Economic Integration
Organisation which has submitted an application for membership to the Secretary General.
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If and when the European Union becomes a party to the Convention, the
question of the interplay between the Convention and the Brussels Regulation
may arise. According to its Article 23 (1), (first sentence), the Brussels Regulation
applies when two parties (at least one of which is domiciled in a member state
of the Brussels Regulation) select the courts of a member state of the Brussels
Regulation to hear disputes between them. With respect to the jurisdiction
side, this would change following the accession by the European Union to
the Convention: Article 26 (6) lit. a) of the Convention provides that the
Convention will not affect the application of the rules of a REIO, that is
a party to the Convention, whether adopted before or after this Convention
where neither of the parties is resident in a contracting state that is not a member
of the REIO. In other words, where both parties are resident in the European
Union and select a court within the European Union, the Brussels Regulation
will continue to apply.150 Where, however, a party resident in the European
Union and a party resident in a member state to the Conference select a court
in a state within the European Union, in the future, the Convention will
apply instead of the Brussels Regulation.151 With respect to recognition and
enforcement, Article 26 (6) lit. b) of the Convention states that the Convention
will not affect the application of REIO rules concerned with the recognition or
enforcement of judgments as between member states of the REIO. This means
that the recognition and enforcement of judgments rendered by an E.U. court
within the European Union will continue to be governed by the Brussels
regulation, whereas the recognition and enforcement of such judgments in a
member state of the Convention outside the European Union will be subject
to the Convention.152

VI. Summary and Final Reflections

The first reactions to the Hague Convention have been very positive. The
Convention is said to offer predictability and efficiency and to iron out

References to Members under this Statute shall include such Member Organisations, except
as otherwise expressly provided. The admission shall become effective upon the acceptance of
the Statute by the Regional Economic Integration Organisation concerned.” The new Statute
is available at http://www.hcch.net/upload/text01e new.pdf (last visited Sept. 26, 2006) and
will, pursuant to Article 12 of the present Statute, enter into force upon approval of two thirds
of the member states.

150 Luginbühl & Wollgast, supra note 20, at 219; Kruger, supra note 45, at 452; see also Katharina
Boele-Woelki, Haags Verdrag inzake forumkeuze, 54 ARS AEQUI, Katern No. 97, Bijlage bij
AA 5370 (2005).

151 Kruger, supra note 45, at 452–53. 152 Ibidem.
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existing differences in litigation and arbitration in the international context,
thereby allowing parties conducting international transactions the opportu-
nity to select a form of dispute resolution based on its individual merits.153

Furthermore, although the Convention is by far more limited in scope and
effect than drafts previously considered, it arguably offers the possibility of real-
istic success in its adoption, as well as a basis from which to consider possible
future work on multilateral harmonization of jurisdiction and enforcement of
judgments.154

Indeed, if adopted by the United States and a significant number of other
states, the Convention may very well be a helpful tool in promoting legal
certainty and predictability with respect to forum selection agreements that
non-U.S. parties enter into with U.S. parties. Certainly, one reason is that the
current U.S. law on international forum selection clauses is somewhat mud-
dled155 and state law on the subject varies. Although most states seem to gen-
erally accept the validity of internal forum selection clauses, there are still
some states where there is more restrictive case law or where the legal situation
remains unclear.156 In the federal arena, although the U.S. Supreme Court
has held that international forum selection clauses are “prima facie valid” in
admiralty cases,157 it has yet to decide whether this holding also applies to
nonadmiralty cases pending before federal courts. Although it seems to be
reasonably clear that it does,158 some federal courts still appear to apply the
more restrictive state law standards, which is why even a removal to federal
court does not give a party absolute certainty that the parties’ choice-of-court
agreement will be honored.159 If the US Congress ratified the Convention,
such uncertainties would be laid to rest,160 as they have been, for instance, in
the European Union through the enactment of the Brussels Regulation.161

153 Brand, supra note 30; Teitz & Hendrix, supra note 30, at 4; Pribetic, supra note 30, at 4.
See also Rühl, supra note 30, at 415; Yackee, supra note 43, at 1213; A. Asif Rashid, The
Hague Convention on Choice of Court Agreements 2005, 45 Indian J. Int’l L. 558, 563
(2005).

154 Brand, supra note 115, at 345–346; N.N., supra note 142, at 934.
155 N.N., supra note 142, at 935.
156 See, e.g., Thomas Köster, Haftung wegen Forum Shopping in den USA 44–45 (2001);

Yackee, supra note 43, at 1187.
157 M/S Bremen and Unterweser Reederei, GmbH v. Zapata Off-Shore Co., 407 U.S. 1 (1972).
158 Yackee, supra note 43, at 1186.
159 See Christian Thiele, Book review of Thomas Köster, Haftung wegen Forum Shopping in den

USA, 67 Rabels Zeitschrift für ausländisches und internationales Privatrecht

[RabelsZ] 399, 400–1 (2003).
160 See N. N., supra note 142, at 936. 161 See note 24, supra.
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Furthermore, the Convention’s rejection of the concepts of forum non con-
veniens and antisuit injunctions, as well as the possibility for contracting states
to refuse recognition and enforcement of punitive damage awards, are to be
welcomed, at least from a Continental European perspective.

However, without wanting to “pour too much water into the wine,” the
Convention also has its fair share of shortcomings. For instance, as shown
elsewhere in this chapter, due to the large number of its exceptions, the scope of
application of the Convention is rather limited.162 Also, the Convention allows,
in certain circumstances, for inconsistent judgments to be rendered – a result
that could probably have been avoided had the Hague Conference adopted
a more comprehensive convention including a proper “Brussel Regulation-
style” lis alibi pendens provision.163 Most important, though, is that although
the Convention does not use the term “reservation,” the opportunity for a
state to make a “declaration,” in particular under Articles 19 and 21, effectively
serves as a reservation.164 However, although it may be said that even if, for
instance, the US chooses to make the reservation pursuant to Article 19, it
thereby, at least partly, opens the backdoor for a limited forum non conveniens
analysis,165 the Convention still would provide significantly greater certainty
than current U.S. law.166 Article 21 is far more worrisome as it allows each
and every state to exclude specific matters from the Convention.167 One area
of particular concern in this respect, for instance, has been nonnegotiated
contracts. Although the Convention currently does not exclude these contracts,
fears have been articulated by many that such contracts may result in abuses of
differences in bargaining power,168 which may make the contracts susceptible
to a state making a declaration under Article 21.

However, if contracting states refrain from making declarations of that
kind, then indeed the Convention may be at least one step on a long way
to “promote international trade and investment through enhanced judicial

162 See supra III.2. 163 See supra VI.2.a).
164 José Siqueiros, La Convención de la Haya sobre Acuerdos de Elección de Foro. Versión Final,

6 Anuario Méxicano de Derecho Internacionál 817, 830 (2006).
165 See supra VI.1. 166 See Buxbaum, supra note 88, at 210.
167 See supra II.2.
168 See N. N., supra note 142, at 934; see also Letter by the Israeli Ministry of Justice dated Mar. 22,

2005, contained in Prel. Doc. No. 29 of May 2005, available at http://www.hcch.net/upload/
wop/jdgm pd29.pdf (last visited Sept. 26, 2006), suggesting that “choice of court provisions
in standard contracts be excluded from the Convention.” See also Am. Library Ass’n, The
Hague Convention on Exclusive Choice of Court Agreements, available at http://www.ala.org/
ala/washoff/WOissues/copyrightb/intlcopyright/hagueConvention.htm (last visited Sept. 26,
2006).
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co-operation.”169 Contracting states should use that self-restraint because, as
Arthur von Mehren rightly put it,170 the “labors of the [ . . . ] [Hague Confer-
ence] need not have been in vain.”171

169 See Preamble of the Convention.
170 Albeit then still with a view to a much broader convention, see von Mehren, supra note 8, at

201–2.
171 Von Mehren, supra note 8, at 202.
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Lis Pendens, Negative Declaratory-Judgment Actions
and the First-in-Time Principle

Martin Gebauer

I. Introduction

Every legal order must face the problem of parallel proceedings. A plaintiff may
bring a coercive action involving the same issue against the same defendant in
more than one country. Or a plaintiff against whom a coercive action in one
country could be brought, or has already been brought, may initiate proceed-
ings in another country for a declaration that he or she is not liable; that is
an action for a negative declaratory judgment. Multiplicity of proceedings can
have very undesirable effects. It involves more expense and inconvenience to
the parties, and, in the worst case, it leads to conflicting judgments.

There are different ways in which a legal order may be used to react to
concurrent actions. Under the doctrine of forum non conveniens, the fact that
an action is already pending abroad, certainly is an element to be taken into
account in order to decide whether or not the “own”proceedings (the second
proceedings) should be stayed. Another way to avoid duplicative litigation is by
the use of antisuit-injunctions that restrain a party from instituting proceedings
or prosecuting a case in a foreign court. The following remarks will address a
third way to avoid the negative results of parallel litigation: the so-called lis pen-
dens doctrine and its application to cases where negative declaratory actions
are involved. Arthur von Mehren dealt in depth with the problems raised
by parallel proceedings.1 Both his extraordinary comparative insights and his

1 Arthur T. von Mehren, Theory and Practice of Adjudicatory Authority in Private

International Law: A Comparative Study of the Doctrine, Policies and Practices

of Common- and Civil-Law Systems, General Course on Private International Law

341–70 (2003); Arthur T. von Mehren, The Transmogrification of Defendants into Plaintiffs:
Herein of Declaratory Judgments, Forum Shopping, and Lis Pendens, in Festschrift für

Ulrich Drobnig 409–24 (Jürgen Basedow et al. eds., 1998).
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open-minded interest for the details of different legal orders and cultures
enabled him, like very few others, to analyze functional equivalents in various
legal systems and to develop practical solutions within a given legal system.

The term “lis (alibi) pendens” has two different meanings. The first one
merely is the description of a situation, the fact that an action involving the
same parties and the same issues is pending elsewhere. The second meaning
is a normative concept or – in other words – the doctrine of lis pendens. In
its doctrinal meaning, lis pendens contains the principle that, in general, the
own proceedings in the forum should be stayed if a situation of lis pendens
is given. Thus, it is temporal priority that becomes a crucial factor when the
doctrine is applied. But how far should it reach? Is fine tuning possible within
the doctrine?

The first-in-time proceeding may be an action for a negative declaratory
judgment, initiated by a plaintiff against whom a parallel coercive action could
be brought. Substantively speaking, Arthur von Mehren called this kind of
plaintiff a natural defendant.2 Should the lis pendens rule be applied on the
same terms regardless of whether the first-in-time proceeding seeks declaratory
or coercive relief? And if the first action for a negative declaratory judgment was
not initiated abroad but in the forum, and now the natural plaintiff is seeking
coercive relief abroad, should then the court first seized have to continue its
own proceedings by any means?

Under the Brussels I-Regulation3 (the former Brussels Convention4) and
its interpretation given by the European Court of Justice, the answer to both
questions is positive (infra II 1). This kind of strict first-in-time rule, however,
may not only encourage tactical forum shopping but also may be abused as a
device to block other proceedings over many years (infra II 2). In local matters,
there is a different situation under German law: A negative declaratory action
can be displaced by another action that is seeking coercive relief in a different
court (infra II 3). Although this displacement solution is challenged (for local
matters) by many German authors, it might be the proper approach for inter-
national controversies (outside of the scope of the Brussels and the Lugano5

2 See von Mehren, supra note 1.
3 Council Regulation (EC) No. 44/2001 on jurisdiction and enforcement of judgments in civil

and commercial matters of 22 December 2000, 2001 O.J. (L 12) 1.
4 The Brussels Convention on jurisdiction and the enforcement of judgments in civil and

commercial matters was signed in Brussels on Sept. 27, 1968 and entered into force on Feb. 1,
1973. An official English version of the 1968 Convention is published in 1978 O.J. (L 304) 36.
The Convention has been amended four times. A consolidated version of the text is published
in 1998 O.J. (C 27) 1.

5 The Lugano Convention (1988 O.J. (L 319) 1) extended a similar regime to include also the
European Free Trade Association countries.
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regime). Arthur von Mehren clearly preferred it to the first-in-time princi-
ple,6 At the end of this chapter (infra III), the application of the displacement
approach to international controversies and the solution favored by Arthur von
Mehren will be reviewed by distinguishing the different situations in which
duplicative litigation can arise as a consequence of different actions, seeking
both coercive and declaratory relief.

II. Different Approaches to Lis Pendens where Declaratory

Relief Is Sought

Legal orders hold different views not only on the lis pendens doctrine7 and on
the availability of negative declaratory relief,8 but also as to whether negative
declaratory actions should be treated the same way as coercive actions for lis
alibi pendens purposes. The arguments for giving declaratory proceedings the
benefit of lis pendens are strongest when the question of the principle’s applica-
bility arises within a close economic and political association: associated states
or sister states usually are more similar in their values and in the quality of jus-
tice that each provides, thus choice of forum becomes less significant within
the association.9 At least between associated states, a uniform rule should gov-
ern the question of whether or not lis pendens is to be applied to declaratory
actions. Otherwise, there would be a risk of conflicting judgments, and this
result must be avoided, especially where, as a general rule the sister-state judg-
ments are mutually recognized. As a consequence of the different approaches,
a single legal order may develop several diverging rules on giving declaratory
proceedings the benefit of lis pendens, depending on the place where the alter-
native forum is situated: in the same state, in an associated state, or in a third
state.

6 Von Mehren, supra note 1, at 353–68.
7 For legal systems that accept forum non conveniens, the temporal priority is often of little

weight. See von Mehren, supra note 1, at 345. Cf. Lawrence Collins et al., Dicey & Morris

on the Conflict of Laws no. 12–030, at 400 (13th ed., 2000): “Although it was once thought
that there were special factors in cases of lis alibi pendens, it is now clear that the existence
of simultaneous proceedings is simply an additional factor relevant to the determination of
the appropriate forum.” See also Andreas F. Lowenfeld, Forum Shopping, Antisuit Injunctions,
Negative Declarations, and Related Tools of International Litigation, 91 Am. J. Int’l L. 314–24
(1997).

8 See Arwed Blomeyer, Types of Relief Available (Judicial Remedies), in 16 International

Encyclopedia of Comparative Law, Civil Procedure, ch. 4 no. 83–98 (René David et al.
eds., 1982).

9 See von Mehren, supra note 1, at 362–63. In the United States, however, the lis pendens
principle is only rarely available even for sister-state actions, id., at 346–48.
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1. The European Position: First-in-Time Rule

Article 27 of the Brussels I-Regulation10 contains (in its first paragraph) a strict
lis pendens rule: “Where proceedings involving the same cause of action and
between the same parties are brought in the courts of different member states,
any court other than the court first seised shall of its own motion stay its proceed-
ings until such time as the jurisdiction of the court first seised is established.”

As to the question of what constitutes the “same cause of action,” the Euro-
pean Court of Justice adopted an interpretation that includes, on the one hand,
both the first-in-time coercive action followed by declaratory proceedings in
another state11 and, on the other hand, the first-in-time action for a negative
declaratory judgment followed by a coercive action in another state.12

Take the example of an international sales contract. The French seller brings
an action in France to enforce the contract and then the Italian buyer – the
“natural defendant” – institutes an action for a negative declaratory judgment
in Italy, stating that there had never been a contract between the parties. The
Italian court must stay its proceedings on the grounds of lis alibi pendens. Of
course, the two claims are not entirely identical. The first claim goes further
insofar as it includes the payment of a certain price. But according to the
autonomous concept of “the same cause of action,” the same question as to
whether the contract is binding “lies at the heart of the two actions.”13 The
Community meaning of the concept, according to the European Court of
Justice,14 is satisfied even in the reverse example of the Italian natural defendant
who brings his action for a negative declaratory action first-in-time. The French
court has to stay its proceedings if the French plaintiff brings an action in order
to enforce the contract. If the jurisdiction of the Italian court first seized is
established, the French party is compelled to bring a counterclaim before the
Italian court in order to enforce the sales contract.

By developing this autonomous concept of “the same cause of action” in
the Gubisch case15 and in the Tatry case,16 the European Court of Justice drew

10 Council Regulation (EC) No. 44/2001 on jurisdiction and enforcement of judgments in civil
and commercial matters of 22 December 2000, supra note 3.

11 Gubisch Maschinenfabrik KG v. Giulio Palumbo, Case C-144/86, 1987 E.C.R. 4861.
12 The Owners of the Cargo Lately Laden on Board the Ship “Tatry” v. The Owners of the Ship

“Maciej Rataj,” Case C-406/92, 1994 E.C.R. I-5439.
13 See Gubisch Maschinenfabrik KG v. Giulio Palumbo, supra note 11, at no. 16. Cf. Alexander

Layton & Hugh Mercer, 1 European Civil Practice no. 22.008, at 776 (2d ed., 2004).
14 The Owners of the Cargo Lately Laden on Board the Ship “Tatry” v. The Owners of the Ship

“Maciej Rataj,” supra note 12.
15 See Gubisch Maschinenfabrik KG v. Giulio Palumbo, supra note 11, at 4861.
16 The Owners of the Cargo Lately Laden on Board the Ship “Tatry” v. The Owners of the Ship

“Maciej Rataj,” supra note 12.
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particular attention to the effects that differing decisions in two member states
would have by reason of Article 34 no. 3 of the Brussels I-Regulation, under
which a decision given in one member state is to be refused recognition if it is
not compatible with a decision given between the same parties in the member
state where recognition is sought.17

If one just focuses on whether the same question “lies at the heart of the two
actions,” the temporal sequence of the coercive and the negative declaratory
actions becomes irrelevant. It is always the first action that trumps the second. In
the Gasser-case, the European Court of Justice pointed out that this strict first-
in-time rule applies even if the court seized afterward has exclusive jurisdiction
pursuant to an agreement between the parties that confers jurisdiction under
Article 23 of the Brussels I-Regulation (Article 17 of the Brussels Convention).18

And according to the same Gasser decision, even the fact that proceedings in
the first member state generally take a very long time because the judiciary
of this member state is moving slower than in other member states, does not
justify an exception to the rule.19 Finally, in the Turner case the European
Court of Justice decided that antisuit- injunctions are not admitted within the
scope of the Brussels-regime, in order to keep the balance and system of lis
pendens with its first-in-time rule.20

2. The Problems Caused by the First-in-Time Rule

No doubt, something can be said in favor of this broad interpretation of “the
same cause of action,” even if it tends to blur the distinction between Article 27
of the Brussels I-Regulation and Article 28, which deals with related actions.21

The European Court’s concept of lis pendens is at least quite courageous
because none of the national legal orders of the member states had adopted
such a concept before.22 The main arguments in favor of this approach can

17 See Gubisch Maschinenfabrik KG v. Giulio Palumbo, supra note 11, at 4874: “in the interests
of the proper administration of justice within the Community, to prevent parallel proceedings
before the courts of different contracting states and to avoid conflicts between decisions which
might result therefrom.”

18 See Erich Gasser GmbH v. MISAT Srl., Case C-116/02, 2003 E.C.R. I-13693.
19 Id., at no. 73.
20 Turner v. Grovit, Case C-159/02, 2004 E.C.R. I-3565, no. 30.
21 Cf. Peter North & J. J. Fawcett, Cheshire & North’s Private International Law 252

(14th ed., 2005); Wolfgang J. Hau, Positive Kompetenzkonflikte im Internationalen

Zivilprozessrecht 139–40 (1996); Sabine Isenburg-Epple, Die Berücksichtigung

ausländischer Rechtshängigkeit nach dem Europäischen Gerichtsstands- und

Vollstreckungsübereinkommen vom 27.9.1968 149–43, 212–14 (1992); Peter Gottwald, in 3
Münchener Kommentar zur Zivilprozeßordnung Art. 21 EuGVÜ no. 9 (Gerhard Lüke
& Peter Wax eds., 2d ed., 2001).

22 See Isenburg-Epple, supra note 21, at 157–95; Hau, supra note 21, at 139; Thomas Pfeif-
fer, Grundlagen und Grenzen der autonomen Auslegung des EuGVÜ, Jahrbuch Junger
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be seen in the advantage of certainty and ease of application, as well as in the
principle of equal treatment:23 why should the natural defendant not have the
same right to select the forum as his counterpart who seeks coercive relief?24

On the other hand, the solution given by the European Court of Justice
may not only encourage tactical forum shopping but also be abused as a device
to block other proceedings over many years simply by bringing an action for
a declaratory judgment in a member state whose judicial process moves at
a slow pace. This kind of blocking device is particularly used in the field of
intellectual property and is frequently called “the Italian Torpedo.”25 The first-
to-file rule, extended to declaratory actions on the grounds of equal treatment,
can be perverted by such devices.26

Apart from proceedings started in bad faith, the first-in-time rule may
encourage preemptive strikes and a race to the courthouse by both parties
even in cases that could be settled without litigation. The basic objection
against the strict first-to-file solution is not that it allows natural defendants
to control forum selection but rather its consequences for litigation practice:
parties are invited by that rule to compete for the right to select the forum by
racing to their respective courthouses. By quickly bringing a negative declara-
tory action, under the Brussels approach, the natural defendant has the same
opportunity to select the court that will decide as does the natural plaintiff.27

Under such circumstances, the natural plaintiff will also try to win the race by
acting quickly. “The adverse consequences that encouraging such races can
have include premature litigation decisions and a climate less favorable for
settlement negotiations.”28 In order to avoid such consequences, Arthur von

Zivilrechtswissenschaftler 71–87 ( 1991); Reinhold Geimer, in Europäisches Zivil-

verfahrensrecht Art. 27 A. 1, no. 31 (Reinhold Geimer & Rolf A. Schütze eds., 2nd ed.,
2004).

23 Jan Kropholler, Europäisches Zivilprozessrecht Art. 27 no. 10 (8th ed., 2005); Haimo
Schack, Gerechtigkeit durch weniger Verfahren, 29 Praxis des Internationalen Privat-

und Verfahrensrecht [IPRax] 80, 81–2 (1996); Haimo Schack, Internationales Zivil-

verfahrensrecht no. 762, at 266 (4th ed., 2006).
24 See Hau, supra note 21, at 137–39; Stefan Leible, in Europäisches Zivilprozessrecht Art.

27 Brüssel I-VO no. 9 (Thomas Rauscher ed., 2d ed., 2006).
25 See, generally, Trevor C. Hartley, How to abuse the law and (maybe) come out on top: bad-faith

proceedings under the Brussels Jurisdiction and Judgments Convention, in Law and Justice in

a Multistate World, Essays in Honor of Arthur T. von Mehren 73, 77 ( James A. R.
Nafziger & Symeon C. Symeonides eds., 2002).

26 Cf. Kropholler, supra note 23, Art. 27 no. 10; Schack, supra note 23, no. 762a, at 267.
27 See also Kropholler, supra note 23, Art. 27, no. 10: “Damit wird die wünschenswerte prozessuale

Chancengleichheit von Anspruchsgegner und Prätendent erreicht: Der Anspruchsgegner hat
durch schnelle Erhebung einer negativen Feststellungsklage die gleiche Chance, sich das
streitentscheidende Gericht auszusuchen, wie der Leistungskläger.”

28 Von Mehren, supra note 1, at 367–68.
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Mehren analyzed the attitude of German national law toward the relationship
between coercive and (negative) declaratory actions and favored its extension
to nonlocal, international controversies.

3. The German Approach to Local Matters: Displacement Rule

Under the traditional German approach, a natural plaintiff has the choice
between litigating a declaratory action brought by a natural defendant or by
initiating a coercive action himself.29 It is probably due to this solution that
German law traditionally was more receptive to declaratory actions than were
French, English, or U.S. law:30 the declaratory action is less decisive when it
may be displaced by a coercive action.

The doctrinal explanation for the traditional German approach lies in the
concept of “legal interest,” which is required for a declaratory action according
to § 256 of the Code of Civil Procedure,31 and in the concept of “the cause of
action” (Streitgegenstand), which differs somewhat from the Brussels concept
as developed by the European Court of Justice (supra II.1). Under German law,
the coercive action does not have the same cause as has the negative declara-
tory action, but it goes further. By initiating a coercive action, the plaintiff
demands more than a clarification of an existing legal relationship. The pur-
pose of coercive relief is to compel the defendant to actually do something,
for example, to pay a certain amount of money, which includes, however,
answering the incidental question as to whether the defendant is obliged to
do so. As a consequence, lis pendens (Rechtshängigkeit)32 does not apply if the
negative declaratory action was a first-in-time action.33 It does rule, however, if
the coercive action was a first-in-time action. In addition, the legal interest that
is a precondition for a declaratory action disappears34 if a subsequent coercive

29 Leo Rosenberg et al., Zivilprozessrecht 603–04 (16th ed., 2004).
30 Von Mehren, supra note 1, at 355–61.
31 Zivilprozessordnung [ZPO] [Code of Civil Procedure] Jan. 30, 1877, Reichsgesetzblatt

[RGBl.] [Imperial Gazette] at 83, last amended by Gesetz, Apr. 19, 2006, Bundesgesetzblatt I
[BGBl. I] [Federal Gazette, Part I] at 866, art. 50, translated in : German Commercial Code

& Code of Civil Procedure in English (Charles E. Stewart trans.) (2001) 191, at 277. ZPO
§ 256 (1) reads as follows: “An action may be brought for the declaration of the existence or
nonexistence of a legal relationship (Rechtsverhältnis) [ . . . ], provided the plaintiff has a legal
interest (rechtliches Interesse) in having promptly determined the legal relation [ . . . ].” See von
Mehren, supra note 1, at 356.

32 Cf. ZPO § 261.
33 This was already the position of the Reichsgericht [RG] [Imperial Court of Justice], Apr. 5,

1909, 71 Entscheidungen des Reichsgerichts in Zivilsachen [RGZ] 68, 73 (F.R.G).
34 See RG, 71 RGZ 68, at 73.
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action is brought before the same court or another court.35 This traditional
approach is challenged by many jurists (in local matters) on the grounds of
equal treatment and under the influence of the European law.36 According to
these jurists, the natural plaintiff should be forced to bring a counterclaim at
the court where the negative declaratory action is already pending, similar to
the Brussels-regime.37

III. Suggested Application of Lis Pendens and Related Tools

to International Controversies outside

the Scope of the Brussels I-Regulation

The Bundesgerichtshof, however, indicated in a decision of December 11,
1996,38 that even in the case of an international controversy (falling outside of
the Brussels scope) a later-in-time coercive action (brought in a third state that
is not a member state of the Brussels I-Regulation) could displace a negative
declaratory action pending in Germany.39

But is it a proper solution to extend the traditional German approach, devel-
oped for local litigation, to international controversies as well? On the one
hand, the risk of a race to the court house, caused by the first-in-time rule
could be avoided. Because both parties know that the natural plaintiff could
frustrate the natural defendant’s effort to control forum choice by initiating a
coercive action, none of them would have to fear the loss of a chance by acting
too late.

On the other hand, there may be situations in which the frustration of the
negative declaratory action by the natural plaintiff could affect the legitimate
interests of the natural defendant. In order to weigh the conflicting interests

35 Bundesgerichtshof [BGH] [Federal Court of Justice], Jan. 22, 1987, 99 Entscheidungen des
Bundesgerichtshofes in Zivilsachen [BGHZ] 340, 342 (F.R.G). See generally, also for the excep-
tions to these rules, Gerhard Lüke, in Münchener Kommentar zur Zivilprozeßordnung

§ 256, no. 61 (Gerhard Lüke & Peter Wax eds., 2d ed. 2000); Ekkehard Schumann, in Stein &
Jonas, 3 Kommentar zur Zivilprozeßordnung § 256, no. 124–26 (Reinhard Bork et al. eds.,
21st ed., 1997); Reinhard Greger, in Zöller, Kommentar zur Zivilprozessordnung § 256
no. 16 (Reinhold Geimer ed., 26th ed., 2007).

36 See Lüke, supra note 35, § 256, no. 62; Schumann, supra note 35, § 256, no. 126; Urs P. Gruber,
Das Verhältnis der negativen Feststellungsklage zu den anderen Klagearten im deutschen Zivil-
prozeß – Plädoyer für eine Neubewertung, 117 Zeitschrift für Zivilprozess [ZZP]
133, 151–54 (2004).

37 Lüke, supra note 35, § 256, no. 62.
38 BGH, Dec. 11, 1996, 134 BGHZ 201, 210–11.
39 For a discussion of that decision and the possible consequences regarding the situation that the

other court is located in a third state, see Peter Huber, Anmerkung zu BGH, Urteil v. 11.12.1996 –
VIII ZR 154/95, 52 Juristenzeitung [JZ] 799, 800 (1997); von Mehren, supra note 1, at 359.
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of the parties, four different situations can be distinguished in which both
coercive and declaratory relief are sought: The coercive action can be first-in-
time, followed by the negative declaratory action (first and second situation,
see infra 1 and 2). This sequence of proceedings is reversed if the negative
declaratory action is first-in-time (third and forth situation, see infra 3 and 4).
And for both of these sequences, there is a difference whether the first-in-time
proceedings were initiated in the forum (first and third situation) or abroad
(second and forth situation).

It is important to see that the doctrine of lis alibi pendens, in a strict sense,
can apply only if the first-in-time proceedings are initiated abroad. However,
the first-in-time principle, which is connected with the lis pendens doctrine,
may justify continuing the proceedings in the forum if they have been first-
in-time. Each kind of displacement solution, however, is an exception to the
first-in-time principle. If a court decides to stay a negative declaratory action in
the forum because a coercive action has been initiated abroad (third situation,
see infra 3.), the decision to stay is not inspired by lis pendens considerations.
Both the lis pendens doctrine, and the exceptions to the first-in-time principle
can be regarded as functional equivalents to forum non conveniens.

The following remarks concern only situations in which at least one of the
proceedings is initiated in the forum of a state that is not a member state of
the Brussels I-Regulation or a contracting state of the Lugano Convention.
Such cases include, for example, proceedings that are initiated in the United
States and in Germany. Under the Brussels and Lugano regime, there is no
difference in the solution to the four situations – everything is just a matter of
temporal priority.

1. Coercive Action in the Forum, Followed by a
Negative Declaratory Action Abroad

Starting with the most simple of the four situations, it can generally be said that
there will be no problem if the coercive action was brought in the forum and
if this proceeding was first-in-time. From the forum’s point of view, this is not
an issue of lis pendens. And there is no reason why the natural plaintiff’s legal
interest in continuing the coercive action should disappear just because an
action for a negative declaratory judgment was initiated abroad. Moreover, if
the procedural rules of the forum offer the natural defendant the possibility to
bring a counterclaim for a negative declaratory judgment,40 every legal interest

40 Cf., e.g., ZPO § 256 (2).
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of the natural defendant (except for the choice of forum) can be fulfilled in
the forum’s proceedings initiated by the natural plaintiff.

2. Coercive Action abroad, Followed by a Negative Declaratory
Action in the Forum

The point of view is reversed when the time sequence of the coercive and
the declaratory actions remains the same but the coercive action was initiated
abroad, and the declaratory action was initiated in the forum. This is a matter
of lis pendens if the forum’s law accepts lis pendens as a rule. It may be a matter
of forum non conveniens for a legal system that does not apply lis pendens as a
rule.41

On the grounds of lis pendens, in this situation the second proceedings
in the forum should be stayed under the condition that the foreign coercive
action is likely to result in a judgment that can be recognized in the forum.42

Haimo Schack, for example, accepts the application of lis pendens only under
the additional condition that the foreign proceedings offer the natural defen-
dant the same possibility to bring a counter-claim for a negative declaratory
judgment as do the procedural rules of the forum.43

3. Negative Declaratory Action in the Forum, Followed
by a Coercive Action Abroad

The situation becomes more complicated when the time sequence of the coer-
cive and the declaratory actions is reversed, that is, if the negative declaratory
action is first in time. Again, like in the first situation, this cannot be regarded as
a matter of lis pendens in a strict sense because the action that is brought in the
forum was first-in-time. However, the fact that a coercive action is subsequently
initiated abroad is a strong argument not to continue the proceedings.44 The
problems caused by the first-in-time principle under the Brussels approach,
as described (supra II.1), can be avoided by the displacement rule. On the
grounds that the foreign proceedings are regarded equivalent to proceedings
in the forum, the proceedings in the forum should be stayed.

41 See Collins, supra note 7, no. 12–033–12–035, at 402–3.
42 This has been the position of the German courts for more than hundred years. See, e.g., RG,

Jan. 26, 1892, Juristische Wochenschrift [JW] 124 (1892) (F.R.G); cf. Reinhold Geimer,
Internationales Zivilprozeßrecht no. 2688, at 833 (5th ed. 2005); Hau, supra note 21,
at 135.

43 Schack, supra note 23, no. 753, at 263.
44 Cf. Landgericht [LG] [Trial Court] Hamburg, Oct. 10, 1980, Die deutsche Recht-

sprechung auf dem Gebiete des internationalen Privatrechts im Jahre [IPRspr.]
1980, no. 23 (F.R.G).
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But even accepting the displacement solution as a starting point, the specific
legal interests of the natural defendant arising out of the nonlocal matter may
require that the courts do not stay the forum’s proceedings. Again, like in
the second situation, this must be the case if the future foreign judgment is
not likely to be recognized in the forum. Moreover, the legal interest of the
natural defendant of having heard his case in the forum can only disappear
if the alternative foreign proceedings will offer him the same opportunity of
reaching a negative declaratory judgment by bringing a counterclaim for that
purpose.45 If the natural defendant cannot reach any declaratory relief abroad,
or if the foreign future judgment is unlikely to be recognized in the forum,
the equivalence of the foreign proceedings must be denied. And finally, the
legitimate interest of the natural defendant cannot disappear by the fact that a
coercive action has been initiated abroad, if the foreign court will not decide
the case, for example, because the foreign legal order accepts the negative
declaratory action in the forum as on the grounds of lis pendens.46

4. Negative Declaratory Action abroad, Followed
by a Coercive Action in the Forum

Because the foreign proceedings are first-in-time, the issue of lis pendens is
raised. However, a strict application of the lis pendens rule to this situation,
as favored by the European Court of Justice for Community matters, to all
international controversies could seriously affect the legitimate interests of the
natural plaintiff. The natural plaintiff could seek, for example, any coercive
relief only if the law of the foreign forum offered him the opportunity to initiate a
counterclaim.47 Moreover, the strict application of lis pendens to this situation
would have all the adverse consequences of a race to the respective court
houses, as described in this chapter (supra II.2). For these reasons, the second
court seized should generally not stay its proceedings but decide on the coercive
action.48

IV. Conclusion

The displacement solution favored by Arthur von Mehren for international
controversies is superior, as a general rule, to any alternative under the lis
pendens doctrine. A fine tuning, however, can be reached by paying attention

45 Cf. Schack, supra note 23, no. 753, at 263; Huber, supra note 39, at 800.
46 BGH, supra note 38, at 210–11; cf. Huber, supra note 39, at 800.
47 See Geimer, supra note 42, no. 2694c, at 836 (also for problems of prescription).
48 For a different view see Hau, supra note 21, 139–40 (favoring the stay of proceeding).
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to the specific situations in which a conflict between coercive and declaratory
relief can arise. The lis pendens rule should not be applied when a foreign
action for a negative declaratory judgment is followed by a coercive action in
the forum (supra III.4.). It should be applied, however, where a foreign coercive
action is followed by a negative declaratory action in the forum, if the legitimate
interests of the natural defendant can be reached in the foreign court, and if the
future foreign judgment can probably be recognized in the forum state (supra
III.2.). If the negative declaratory action in the forum is followed by a later
coercive action in a foreign court, the action in the forum should be stayed or
dismissed, provided that the legitimate interest of the natural defendant can
be reached in the foreign court and the future foreign judgment is likely to be
recognized in the forum state (supra III.3.). If the coercive action in the forum
was first-in-time, the later foreign declaratory action generally has no impact
on the forum’s proceedings (supra III.1.).

The suggested approach to parallel proceedings differs from the solutions
that have been developed by the European Court of Justice under the Brussels
I regime. This raises the question whether different rules on lis pendens should
be applied within a single legal order, depending on where the alternative
forum is located, in another “sister-state” or in a “third-state.” The answer
to this question is “yes”. Apart from the objections against the “European
position,” described above (supra II.2), the practicability of a strict first-in-time
rule, extended to parallel proceedings all over the world, must be doubted. A
simple lis pendens rule, based on the equivalence of the foreign proceedings,
can only work when a future judgment, resulting from the foreign proceedings,
is expected to be recognized in the forum. And this depends on many factors,
for example, on the rules that govern jurisdiction to adjudicate in the foreign
court. Outside of the scope of the Brussels I and the Lugano regime, the
suggested approach offers the flexibility that seems necessary when neither
jurisdiction to adjudicate nor lis pendens rules are unified within the countries
where the parallel proceedings have been initiated.

Arthur von Mehren sought to develop pragmatic solutions and to achieve
convergence in a field where uniformity struggles against diversity to address not
only the lis pendens problems posed by negative declaratory actions, but also for
the issues regarding adjudicatory authority and recognition and enforcement
of foreign judgments. Arthur von Mehren built bridges in a multistate world.
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Recent German Jurisprudence on Cooperation with the
United States in Civil and Commercial Matters

A Defense of Sovereignty or Judicial Protectionism?

Jan von Hein

Introduction

Late in his life, Arthur von Mehren took the lead in positioning The Hague as
the forum for negotiations between the United States and Europe on matters
of transnational litigation, albeit with mixed success.1 In this memorial essay, I
will try to shed some light on recent German-American experiences under an
already well-established Hague Convention, the Hague Service Convention
of 1965 (hereinafter: Service Convention or HSC).2 The fact that Arthur von
Mehren took a keen interest in these developments is shown by his contri-
bution to the 2004 Hamburg symposium in honor of Hein Kötz, which was
published posthumously last year.3 If an American plaintiff has to effect service

1 See Michael von Hinden, Building Bridges between Legal Systems: The Life and Work of Arthur
Taylor von Mehren, Chapter 3, in this volume.

2 Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil
or Commercial Matters, Nov. 15, 1965, 20 U.S.T. 361, 1969 WL 97765; on the practical
operation of the Service Convention, see Hague Conference on Private International Law,
Conclusions and Recommendations adopted by the Special Commission on the practical oper-
ation of the Hague Apostille, Evidence and Service Conventions (Nov. 20, 2003), http://hcch.
e-vision.nl/upload/wop/lse concl e.pdf [hereinafter Special Commission].

3 Arthur T. von Mehren, Should Plaintiffs or Defendants be Jurisdictionally Preferred? Herein
of the Actor Sequitur Rei Maxim, The Hague Conference’s Service Convention of 1965, and
the Brussels Regulation of 2002, in Beyond Borders: Perspectives on International and

Comparative Law 75, 79–86 (Florian Faust & Gregor Thüsing eds., 2006).

As a Senior Research Fellow at the Max Planck Institute for Comparative and International
Private Law, the author has cowritten an expert opinion on American law of service of process for
the German Constitutional Court in the Bertelsmann-Napster case discussed infra II.B. (Klaus
J. Hopt, Rainer Kulms & Jan von Hein, Rechtshilfe und Rechtsstaat [2006]). The present
contribution reflects only the author’s personal opinion and does not implicate the institute or
any of its members. I thank the faculty of the University of Illinois, College of Law, for valuable
comments on a draft presented to them on May 10, 2006.
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of process in Germany, the Service Convention is the pertinent legal instru-
ment. During the 1990s, international judicial assistance between the United
States and Germany functioned smoothly because the German Constitutional
Court had decided in 1994 that the mere risk of possibly having to pay punitive
damages does not suffice to halt service of process.4 This rather liberal attitude
met with considerable opposition from the German industry,5 although it was
supported by the majority of German private international lawyers.6 In 2003,
however, the Constitutional Court granted an interim order that protected
the German media giant Bertelsmann AG from service of process in a suit
filed by several competitors in the United States.7 The plaintiffs claimed $17
billion on the theory that Bertelsmann had, by giving loans to the internet
file-sharing platform Napster, contributed to the infringement of the plaintiffs’
copyrights.8 The interim order was rescinded after Bertelsmann withdrew its

4 Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court], Dec. 7, 1994, 91
Entscheidungen des Bundesverfassungsgerichts [BVerfGE] 335; for a detailed anal-
ysis of this decision in English, see Ingrid L. Lenhardt, Service of U.S. Punitive Damages
Complaint Passes Constitutional Muster in Germany, 29 Vand. J. Transnat’l L. 291 (1996).

5 See, e.g., Peter Heidenberger, Zustellung amerikanischer Punitive-Damages-Klagen weiterhin
ein Problem, 41 Recht der Internationalen Wirtschaft [RIW] 705 (1995) (critical case
note by a German business lawyer); more recently, see the presentation given by Norbert
Westerholt, chief inhouse lawyer of the German corporation Degussa AG, at a conference
organized by the Frankfurt Chamber of Commerce (Mar. 21, 2006), as reported by Joachim
Jahn, Wirtschaft fürchtet amerikanisches Recht, Frankfurter Allgemeine Zeitung [F.A.Z.],
Mar. 22, 2006, at 25.

6 See the affirmative notes by Reinhold Geimer, Kurzkommentar, 1995 Entscheidun-

gen zum Wirtschaftsrecht [EWiR] 161; Herbert Kronke, Anmerkung, 6 Europäische

Zeitschrift für Wirtschaftsrecht [EuZW] 221 (1995); Heiko Morisse, Die Zustellung US-
amerikanischer Punitive-damages-Klagen in Deutschland, 41 RIW 370 (1995); Astrid Stadler,
Anmerkung, 50 Juristenzeitung [JZ] 718 (1995); Christian Tomuschat, Grundrechtsfestung
Deutschland? 16 Praxis des Internationalen Privat- und Verfahrensrechts [IPRax] 83
(1996); but see also the thorough criticism of the Constitutional Court’s reasoning by Hanno
Merkt, Abwehr der Zustellung von “punitive-damages”-Klagen (1995) (a monograph that is
based on a private expert opinion for a large German corporation).

7 BVerfG, July 25, 2003, BVerfGE 108, 238; for notes to this decision in English, see Bettina
Friedrich, Federal Constitutional Court Grants Interim Legal Protection Against Service of a
Writ of Punitive Damages Suit, 4 German Law Journal [G.L.J.] 1233 (2003); Peter Huber, Play-
ing the same old song – German courts, the “Napster”-case and the international law of service of
process, in 1 Festschrift für Erik Jayme 361 (Heinz-Peter Mansel et al. eds., 2004); von Mehren,
supra note 3; Anthony J. Sebok, Why the Latest Chapter in the Napster Saga Raises Issues about
U.S./European Judicial Cooperation, available at http://writ.findlaw.com/sebok/20031117.html
(Nov. 17, 2003); Finn H. O. Zeidler, Can Service of Process of a U.S. Complaint on a Defendant
in Germany Be Prevented? Lessons from the Bertelsmann Decision, 2 Journal of Interna-

tional Dispute Resolution [IDR] 40 (2005); for detailed references to German case notes,
see Hopt et al., note on p. 101, at 77 (in note 387).

8 BVerfGE 108, 238, 239 et seq.
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complaint in November 2005.9 The question as to when service of process
may be refused is, however, still pending before the German Federal Court
of Justice in an antitrust case involving claims for treble damages against the
pharmaceutical company Boehringer.10 In this chapter, I will first describe
the main points of concern that American litigation raises from the German
industry’s perspective (infra I). I will further examine whether the arguments
advanced for blocking the service of process in the recent German case law
are well-founded (infra II). I will then analyze the impact that an increasingly
intransigent German attitude might have on international cooperation in civil
and commercial matters (infra III). Finally, I will deal with possible explana-
tions for the sustained efforts at blocking service of process with regard to the
defendants (infra IV) and the German Constitutional Court.

I. German Companies’ Fear of becoming Defendants

in the United States

A. Differences between American and German Litigation

The laws governing service of process are usually regarded as a rather technical
matter. Yet, it would be wrong to assume that the current German–American
tensions reflect only minor disagreements about procedural niceties. On the
contrary, the controversy about service of process stems from deeply embedded
differences between German and American civil procedure. In the following
section, I will give a short survey of the features of American litigation that
raise concerns from the German industry’s point of view.11

B. Punitive and Treble Damages

Whereas American law allows plaintiffs to claim punitive damages, German
law insists on a clear-cut boundary between civil and criminal law.12 From

9 BVerfG, Nov. 9, 2005, 26 Zeitschrift für Wirtschaftsrecht [ZIP] 2128 (2005).
10 No. IV AR (VZ) 3/05, referred to the Federal Court of Justice by the Oberlandesgericht [OLG]

[Court of Appeals] Koblenz, June 27, 2005, 26 IPRax 25 (2006).
11 For recent overviews of the main points of concern from a German perspective, see Burkhard

Hess, Aktuelle Brennpunkte des transatlantischen Justizkonflikts, 50 Die Aktiengesellschaft

[Die AG] 897 (2006); Rolf A. Schütze, Die Allzuständigkeit amerikanischer Gerichte

(2003) [hereinafter Schütze, Allzuständigkeit]; id., Zum Stand des deutsch-amerikanischen
Justizkonflikts, 50 RIW 162 (2004) [hereinafter Schütze, Justizkonflikt]; Rolf Stürner, Why are

Europeans afraid to litigate in the United States? (2001).
12 For an extensive analysis of the differences between German and American Law on this

matter, see, e.g., Juliana Mörsdorf-Schulte, Spezielle Vorbehaltsklausel im Europäischen
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the traditional German point of view, a plaintiff is limited to enforcing his
or her own rights in civil litigation and is not regarded as a kind of “private
attorney general.”13 Moreover, under German choice-of-law rules, courts must
not award damages under a foreign (e.g., American) law that are not strictly
compensatory.14 Finally, judgments that award punitive damages are not rec-
ognized in Germany because they are considered to be a violation of pub-
lic policy.15 The German stance toward treble damages is equally negative.16

German governments of various political colors have tried to enshrine this
defensive attitude in European private international law as well,17 but have so
far failed to do so.18 Notwithstanding the barriers already erected in conflict
of laws, German corporations are keen on making “assurance double sure,”19

that is, raising the bar even higher by trying to block service of process in such
cases.20

Internationalen Deliktsrecht? 104 Zeitschrift für Vergleichende Rechtswissenschaft

[ZVglRWiss] 192 (2005); Manuel Nodoushani, Die Gefahr der Punitive Damages für deutsche
Unternehmen, 56 Versicherungsrecht [VersR] 1313 (2005).

13 See, e.g., Mörsdorf-Schulte, supra note 12, at 207 et seq.; Nodoushani, supra note 12, at 314
et seq.

14 Einführungsgesetz zum Bürgerlichen Gesetzbuche [EGBGB] [Introductory Law to the Civil
Code], Sept. 21, 1994, Bundesgesetzblatt I [BGBl. I] [Federal Gazette, Part I] 1997 at 1061;
Article 40 (3) EGBGB introduced by Gesetz zum Internationalen Privatrecht für außerver-
tragliche Schuldverhältnisse und für Sachen, May 21, 1999, BGBl. I at 1026; translated in 47
Am. J. Comp. L. 650, at 651 (1999).

15 Zivilprozessordnung [ZPO] [Code of Civil Procedure], Jan. 30, 1877, Reichsgesetzblatt

[RGBl.] [Imperial Gazette] at 83, last amended by Gesetz, Apr. 19, 2006, BGBl. I at 866, art.
50, §328 (4), translated in: German Commercial Code & Code of Civil Procedure in English
(Charles E. Stewart trans.) (2001) 191, at 277; see Bundesgerichtshof [BGH] [Federal Court
of Justice], June 4, 1992, 118 Entscheidungen des Bundesgerichtshofs in Zivilsachen

[BGHZ] 312, at 334.
16 On treble damages in particular, see OLG Koblenz, 26 IPRax 25, at 32 et seq. (2006); Harald

Koch et al., US-Sammelklage gegen deutsches Unternehmen?, 52 RIW 356, 359 et seq. (2006);
Andreas Piekenbrock, Zur Zustellung kartellrechtlicher treble-damages-Klagen in Deutschland,
26 IPRax 4, 5–7 (2006); Rolf Stürner, Die Vereinbarkeit von “treble damages” mit dem deutschen
ordre public, in Grenzüberschreitungen – Festschrift für Peter Schlosser 967 (Birgit Bachmann
et al. eds., 2005).

17 See the Amended Proposal for a European Parliament and Council Regulation on
the Law Applicable to Non-Contractual Obligations (“Rome II”), Feb. 21, 2006, COM
(2006) 83 final, Article 23, http://europa.eu.int/comm/justice home/doc centre/civil/doc/
com 2006 83 en.pdf (providing that “the application under this regulation of a law that would
have the effect of causing noncompensatory damages to be awarded that would be excessive
may be considered incompatible with the public policy of the forum”); on similar earlier
proposals, see, e.g., Mörsdorf-Schulte, supra note 12.

18 See the Common Position on the Rome II Regulation adopted by the Council on Sept. 25,
2006, 2006 O.J. (C 289E) 68, art. 26.

19 William Shakespeare, Macbeth, Act IV, Scene I (1606).
20 See infra II.
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C. Class-Action Suits

Another salient feature of American civil litigation that inspires fear among
German corporations is the class-action suit. From their point of view, the
class-action suit has degenerated into an instrument of legal blackmailing
leading to grossly expensive settlements.21 Eminent jurists regard the intro-
duction of American-style class-action suits into German law as unconstitu-
tional.22 As far as the recognition of class-action judgments in Germany is
concerned, however, there is no general prohibition; instead, German courts
have to analyze whether such a judgment is compatible with public policy on
a fact-specific basis.23 Business lawyers complain that this approach gives them
“too little, too late” because the main danger of class-action suits arguably lies
in being forced to accept settlements of unmeritorious suits.24 Therefore, Ger-
man corporations try to block, at the earliest possible stage, class-action suits
from proceeding.

The rejection of the class-action suit in German substantive law has led
to intricate problems in recent years. In the 1990s, claims of Nazi victims
against German corporations were brought before U.S. courts because German
procedural law did not offer a workable solution for consolidating the vari-
ous claims.25 In the field of securities litigation, German shareholders tried
to sue German corporations in New York, where the class-action option was
available.26 In regard to the latter group of cases, the German legislator has
responded by introducing the “Kapitalanleger-Musterverfahren,” a model pro-
ceeding that consolidates multiple shareholders’ actions, that is significantly
less robust than the American class-action suit.27

21 One of the most vocal and prolific critics of American civil litigation among German practi-
tioners is Rolf A. Schütze, see id., Zur Zustellung US-amerikanischer Klagen in Deutschland,
in Russia in the International Context 325, at 330 et seq. (Alexander Trunk et al. eds.,
2004) (arguing for a rebuttable presumption that class-action suits are inherently frivolous);
see also the concerns voiced by Degussa inhouse lawyer Norbert Westerholt, supra note 5.

22 See, e.g., Rupert Scholz, Individualer oder kollektiver Rechtsschutz? 18 Zeitschrift für

Gesetzgebung [ZG] 248 (2003).
23 See Burkhard Hess, Die Anerkennung eines Class Action Settlement in Deutschland, 55 JZ

373 (2000); Paul Oberhammer & August Reinisch, Zwangsarbeiter vor deutschen Gerichten, 21
IPRax 211 (2001).

24 See Schütze, supra note 21.
25 See, e.g., Burger-Fischer v. Degussa AG, Vogel v. Degussa AG, Lichtman v. Siemens AG, Klein

v. Siemens AG, 65 F.Supp.2d 248 (U.S. Dist. N.J. 1999); Iwanowa et al. v. Ford Motor Company
and Ford Werke A.G., 67 F.Supp.2d 424 (U.S. Dist. N.J. 1999).

26 See Detlef Haß & Christian Zerr, Forum Shopping in den USA nach Erlass des KapMuG, 51
RIW 721, at 722 (2005).

27 For an indepth analysis, see Moritz Bälz & Felix Blobel, Collective Litigation German Style:
The Act in Model Proceedings in Capital Market Disputes, Chapter 8,in this volume.
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D. Discovery

A persistent source of further tensions in transatlantic litigation is the practice of
pretrial discovery in the United States.28 Contrary to American civil litigation,
German law is based on the premise that no party has to provide its opponent
with evidentiary weapons.29 German corporations are afraid of “fishing expedi-
tions” that might endanger the protection of their business secrets.30 Moreover,
the high costs caused by extensive claims for discovery are seen as a decisive fac-
tor that contributes to the settlement of frivolous suits.31 More than 20 years ago,
many German lawyers expected that the Hague Evidence Convention would
restrain discovery orders against German defendants.32 The U.S. Supreme
Court destroyed such hopes, however, in the well-known Aérospatiale-case.33

According to this decision, the application of the Hague Evidence Convention
to evidence situated abroad is not mandatory.34 On the contrary, an American
court has to weigh the pros and cons of resorting to the convention on a
case-by-case basis.35 Among German business lawyers, this approach is widely
perceived as a circumvention of the Evidence Convention.36 Nevertheless, as
the Federal Court of Justice clarified in 1992, pretrial discovery is not in itself

28 For German practitioners’ perspectives on discovery, see, e.g., Malte Richter, Bessere Aussichten
für das Haager Beweisübereinkommen? 51 RIW 815 (2005); Rolf Trittmann & Mario Leitzen,
Haager Beweisübereinkommen und pre-trial discovery: Die zivilprozessuale Sachverhaltsermit-
tlung unter Berücksichtigung der jeweiligen Zivilprozessrechtsreformen im Verhältnis zwischen
den USA und Deutschland, 23 IPRax 7 (2003).

29 Trittmann & Leitzen, supra note 28, at 11.
30 Richter, supra note 28, at 815 et seq.; Trittmann & Leitzen, supra note 28, at 7.
31 Cf. Westerholt, supra note 5) (elaborating that Degussa AG had to assign fifteen employees

just to deal with discovery orders in a class-action suit, which was eventually dismissed, and it
incurred significant lawyers’ fees).

32 Cf. Hague Convention on the Taking of Evidence Abroad in Civil and Commercial Matters,
Mar. 18, 1970, 23 U.S.T. 2555; cf. Haimo Schack, Internationales Zivilverfahrensrecht

(4th ed., 2006), para. 742 (calling the German hopes “illusory”); Schütze, Justizkonflikt, supra
note 11, at 164 (“blue-eyed pipe dreams”).

33 Société Nationale Industrielle Aérospatiale v. U.S. District Court, 482 US 522 (1987); on this still
controversial decision, see the recent analyses by Patrick J. Borchers, The Incredible Shrinking
Hague Evidence Convention, 38 Tex. Int’l L.J. 73 (2003); Hannah L. Buxbaum, Assessing
Sovereign Interests in Cross-Border Discovery Disputes: Lessons from Aérospatiale, 38 Tex. Int’l

L. J. 87 (2003); Matthew B. Kutac, Note, Reallocating the Burden of Persuasion under the
Aérospatiale Approach to Transnational Discovery, 24 Rev. Litig. 173 (2005); James A. R.
Nafziger, Another Look at the Hague Evidence Convention after Aérospatiale, 38 Tex. Int’l

L. J. 103 (2003).
34 Société Nationale Industrielle Aérospatiale v. U.S. District Court, 482 US 522, at 542–47 (1987)
35 Id.
36 See the critical reviews of the Aérospatiale decision by Richter, supra note 28, at 816–21; Schütze,

Justizkonflikt, supra note 11, at 163 et seq.; Trittmann & Leitzen, supra note 28, at 8 et seq.
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incompatible with German public policy as far as the recognition of an Ameri-
can judgment is concerned.37 It comes as no surprise that, after this judgment,
German business lawyers increased their efforts to intervene at an earlier stage,
by blocking service of process.38

E. Trial by Jury

Another major difference between American and German civil litigation con-
cerns the involvement of lay persons. In the United States, even highly complex
legal matters are adjudicated in the form of a trial by jury.39 Under German law,
on the other hand, even minor claims are judged by formally educated legal
professionals.40 German business lawyers and their clients are afraid of Ameri-
can juries because they perceive their decisions as being all-too-often based on
antibusiness sentiments rather than on sober legal analysis.41 The involvement
of a jury is not, however, a factor that in itself prohibits the recognition of an
American judgment in Germany.42

F. American Rule on Costs

Under the American rule on costs, each party has to pay their own lawyer(s)
regardless of who wins the case.43 On this point as well, German civil pro-
cedure follows a different approach: generally speaking, the loser has to
reimburse the winner for the costs related to the litigation.44 The Federal
Court of Justice does not regard the “loser-pays” principle as a bar against the

37 BGHZ 118, 312, at 323–25.
38 See, e.g, in the Bertelsmann and Boehringer cases discussed infra II.B. and C.
39 Cf. William B. Ewald, What’s so Special about American Law? 26 Okla. City U. L. Rev.

1083, 1097 et seq. (2001) (arguing that the trial by jury constitutes one “of the deepest and most
distinctive features of the American legal system,” reflecting “its commitment to egalitarian
and democratic values”).

40 Cf. Peter L. Murray & Rolf Stürner, German Civil Justice 68 (2004): “The core element of
the German system of justice is the German professional judge (Berufsrichter).”

41 See Burkhard Göpfert & Anja Gitta Berger, Jury-Ausschlussklauseln in Verträgen mit
amerikanischen Unternehmen, 26 ZIP 1540 (2005) (discussing possibility of jury waiver clauses);
Schütze, Allzuständigkeit, supra note 11, at 7 et seq.

42 Cf. Reinhold Geimer, Internationales Zivilprozessrecht para. 2951 (5th ed., 2005) (argu-
ing that even a French judgment that was passed by a tribunal consisting solely of laypersons
must be recognized).

43 On the “American rule,” see the critical analysis by Walter Olson & David Bernstein, Loser
Pays – Where Next? 55 Md. L. Rev. 1161 (1996) (proposing the introduction of a “loser-pays”-
rule into U.S. law); but cf. Marc Galanter, Farther Along, 33 Law & Soc’y Rev. 1113, 1116 (1999)
(defending the “American rule” as a “remedy for ‘have nots’”).

44 ZPO §91 (1), supra note 15.
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recognition of American judgments.45 Still, German corporations complain
that the prospect of having to pay their own lawyer, even after achieving the
dismissal of a frivolous suit, augments the pressure leading to extorted settle-
ments.46

G. Contingency Fees

Another important difference between German and American law con-
cerns attorneys’ fees. American law allows attorneys to provide their services
on a contingency-fee basis.47 German corporations, however, are afraid of
entrepreneurial lawyers setting up a kind of allegedly pernicious “class-action
industry.”48 Under the traditional German approach, a lawyer is expected to
serve the administration of justice rather than merely the private interests of
his or her client.49 Therefore, as far as the law on the books is concerned, con-
tingency fees are strictly prohibited,50 although the law in practice has devised
various workarounds.51 The Federal Court of Justice has renounced a “holier-
than-thou” attitude toward this matter and does not consider contingency fees
to be a factor leading to an American judgment being refused recognition.52

H. Summary to I.

Summing up, German business lawyers and their clients are afraid of the
cumulative potentials for abuse flowing from several characteristic features of
American civil litigation. Moreover, they regard the protection afforded by a

45 BGHZ 118, 312, at 325 et seq.; BGHZ 141, 286, at 298.
46 Cf. Westerholt, supra note 5; see also Schütze, supra note 21, at 331.
47 Cf. Peter Murray, The American Legal System in the Global Legal Order: The Influence of

American Law and Legal Institutions in the Modern World, 9 Zeitschrift für Zivilprozess

International [ZZPInt] 245, at 259 (2004).
48 See Schütze, supra note 21, at 330 et seq.
49 Bundesrechtsanwaltsordnung [BRAO] [Code of Attorneys’ Professional Conduct], Jan. 1, 1964,

BGBl. III No. 303–8, last amended by Gesetz, Apr. 19, 2006, BGBl. I at 866, art. 42; for an
in-depth analysis, see Rolf Stürner & Jens Bormann, Der Anwalt – vom freien Beruf zum
dienstleistenden Gewerbe? 57 NJW 1481 (2004).

50 BRAO §49b (2) sentence1, supra note 49; Peter Hartmann, Kostengesetze, Rechtsan-
waltsvergütungsgesetz §4, paras. 36–43 (35th ed., 2005) with further references.

51 Jörg Lichter & Claudia Tödtmann, Der böse Geist aus Amerika, available at http://www.
handelsblatt.com, Oct. 17, 2003 (describing various circumvention tactics).

52
BGHZ 118, 312, at 332–34; in a recent judgment, the Federal Constitutional Court has even
decided that a total ban on contingency fees is disproportionate and therefore unconstitutional,
see BVerfG, Dec. 12, 2006, 53 RIW 304 (2007).
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potential nonrecognition of American judgments as frequently insufficient. As
a result, there has been a growing tendency to try to abort American proceedings
that are perceived as frivolous at the earliest possible stage.

II. The Development of German Jurisprudence

A. The Constitutional Court’s 1994 Decision and Its Progeny

1. Background

In the late 1980s, the central authorities of several German Länder started to
show an increasingly hostile attitude toward American requests for service of
process in cases involving punitive damages.53 This hardline approach caused
concerns in the United States and created difficulties for the German delegate
to the Hague Conference who did not find support for a tougher stance toward
the United States among other European states.54 Even the German Regional
Courts of Appeal (Oberlandesgerichte) balked at refusing service of process
in such cases.55 The judges felt ill-equipped to decide on the merits of an
American case at such an early stage of the proceedings.56 They also feared that
such speculations would provoke further diplomatic irritations.57 It deserves
mentioning that the Federal Court of Justice did not have the opportunity to
weigh in on this matter at the time. Due to a quirk in German law, cases
involving questions of international judicial assistance may reach the Federal
Court of Justice only if one regional Court of Appeal intends to deviate from a
precedent set by another Court of Appeal.58 Because all of the regional courts
followed a rather liberal approach, the hands of the federal judges were tied.
The only viable strategy for getting an authoritative judgment at the national
level was to leap-frog the Federal Court of Justice by filing a complaint with
the German Constitutional Court.

53 On the development in the 1980s, see Christof Böhmer, Spannungen im deutsch-
amerikanischen Rechtsverkehr in Zivilsachen, 49 NJW 3049, at 3050 et seq. (1990).

54 See id., at 3051.
55 OLG Munich, May 9, 1989, 48 NJW 3102 (1989); OLG Frankfurt/Main, Mar. 21, 1991, 12 IPRax

166 (1992); OLG Düsseldorf, Feb. 19, 1992, 48 NJW 3110 (1992); OLG Munich, July 15, 1992,
48 NJW 3113 (1992).

56 OLG Düsseldorf, 48 NJW 3110, at 3111 (1992).
57 Id.
58 Einführungsgesetz zum Gerichtsverfassungsgesetz [EGGVG] [Introductory Law to the Code

Organizational Statute] Jan. 27, 1877, RGB l. I, at 77, last amended by Gesetz, Apr. 19, 2006,
BGBl. I at 866, art. 14, §29 (1).
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2. The 1994 Decision

a) Development of the Proceedings
The facts of the 1994 case were straightforward:59 an American corporation had
entered into a distribution agreement concerning pharmaceutical products
with the U.S. subsidiary of a German corporation. Subsequently, a dispute
arose between the American distributor and its German business partners. The
American corporation sued both the subsidiary and the German corporation for
compensatory and punitive damages in the United States. The plaintiff asked
Germany to effect service of process against the German corporation. After
the Central Authority and the regional Court of Appeals had declared their
intention to comply with the request, the First Senate of the Constitutional
Court granted interim relief that temporarily blocked service of process.60 In
the final decision on the merits, however, the First Senate allowed service of
process to go forward.61 The reasoning of the First Senate can be broken down
into three related groups of arguments, which may be dealt with under the
headings specificity, uncertainty, and futility.

b) Specificity
First of all, the Senate stressed that the protection that Article 13 (1) of the
Service Convention affords must not be equated with domestic public policy in
general.62 Under this provision, the requested state may refuse to serve the doc-
uments in question “only if it deems that compliance [with the request] would
infringe its sovereignty or security.” The wording of this provision is consider-
ably more restrictive than the language used in other Hague conventions.63

The sovereignty of the requested state may be infringed by actions against
a head of state or similarly situated officials.64 In particular, infringements
of the judicial sovereignty of the requested state may be relevant. Germany
has refused to comply with a request for the service of an English antisuit

59 BVerfGE 91, 335, 335 et seq.
60 BVerfG, Aug. 3, 1994, BVerfGE 91, 140; on this interim order, see the critical notes by Friedrich

K. Juenger & Mathias Reimann, Zustellung von Klagen auf punitive damages nach dem Haager
Zustellungsübereinkommen, 47 NJW 3274 (1994); Harald Koch & Frank Diedrich, Grundrechte
als Maßstab für Zustellungen nach dem Haager Zustellungsübereinkommen? 15 ZIP 1830 (1994).

61 BVerfGE 91, 335, 335 et seq. 62 Id., at 340.
63 The formula commonly used since 1956 is “manifestly incompatible with public policy,” see

Jan Kropholler, Der Einfluß der Haager Übereinkommen auf die deutsche IPR-Kodifikation, 57
Rabels Zeitschrift für ausländisches und internationales Privatrecht [RabelsZ]

207, at 211 et seq. (1993), with further references.
64 See the unreported case discussed by Bruno Ristau, 1 International Judicial Assistance

§4–4–2 (1995).
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injunction because the activities of German judges must not be regulated
by English courts.65 Likewise, it has been argued that claims against judges
for damages resulting from the exercise of their judicial function may not be
served.66 It is even more difficult to find practical examples of service of pro-
cess resulting in an infringement of a requested state’s security. Rather bizarre
hypothetical situations include the service of a writ under a right-wing extremist
letterhead67 or the service of documents that incite others to illegal acts.68

It is plain to see that the points of concern described above (supra I) do
not fit into this narrow frame. German business lawyers and some German
academics have, therefore, repeatedly tried to push the boundaries further by
reinterpreting Article 13 (1) of the HSC as a kind of catch-all provision on
German public policy in general.69 The First Senate, however, emphasized
the aim underlying the Service Convention that is guaranteeing the defen-
dant’s right to a fair hearing before foreign courts.70 If fundamental principles
contained in the legal order of the requested state were elevated to criteria
that an application for service of process had to comply with, the Senate elab-
orated, this would lead to a considerable impairment of international judicial
assistance, because any detailed scrutiny would slow down the proceedings.71

Moreover, reading domestic public policy into the Service Convention would
amount to extending, unilaterally, the legal concepts of the requested state to
suits brought before foreign courts.72 The First Senate left open the possibility
of refusing service of process in cases where the foreign suit violated universally
accepted international human rights.73

c) Uncertainty
The court further bolstered its arguments by emphasizing that, at the stage
of service of process, it was by no means certain that the defendant would
actually have to pay punitive damages.74 A German corporation could defend
itself before U.S. courts.75 Even if a judgment for punitive damages was finally

65 OLG Düsseldorf, Jan. 10, 1996, 109 Zeitschrift für Zivilprozess [ZZP] 221 (1996).
66 Conférence de La Haye de Droit International Privé, Manuel pratique sur le fonctionnement

de la Convention de La Haye du 15 Novembre 1965 34 (1983); Gregor Geimer, Neuordnung

des internationalen Zustellungsrechts 73 (1999); Martina Maack, Englische antisuit

injunctions im europäischen Zivilrechtsverkehr 97 (1999).
67 Cf. the example discussed by Huber, supra note 7, 369.
68 Peter Schlosser, EU-Zivilprozessrecht, Article 13 Service Convention, para. 2 (2d ed., 2003).
69 The most elaborate effort has been made by Merkt, supra note 6.
70 BVerfGE 91, 335, at 340. 71 Id.
72 Id. 73 Id., at 343.
74 Id., at 344. 75 Id.
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entered in the United States, its recognition might be refused according to the
criteria established by the Federal Court of Justice.76

d) Futility
Last but not least, the First Senate pointed out that blocking service of pro-
cess did not effectively protect German defendants from being sued in an
American court.77 Pursuant to Article 15 (2) of the Service Convention, an
American court may give judgment even if no certificate of service has been
received, provided that a reasonable effort to effect service under the con-
vention has been made and that 6 months have passed without a result.78

Apart from that, the question as to when there is an occasion to transmit
documents abroad is not answered by the Service Convention itself. This
problem was dealt with by the U.S. Supreme Court in the well-known case
of Volkswagen AG v. Schlunk.79 In this case, the German government had
argued as amicus curiae that the Service Convention should govern exclu-
sively the transmission of American documents to German defendants.80 This
position failed to convince the Justices, however, who argued that the law of
the requesting state answers the question of whether service abroad is necessary
or whether service may be effected within the forum state.81 It should be noted
that the gist of the U.S. Supreme Court’s opinion in Schlunk is shared by the
German Federal Court of Justice.82 The First Senate explicitly acknowledged
that, under the Schlunk doctrine, service of process against the U.S. sub-
sidiary of a German corporation may be regarded as being effective against the
German parent corporation as well.83 Finally, the court hinted at possible
tactics to circumvent a German order blocking service of process in cases
involving punitive damages, for example, limiting the writ to compensatory
damages at first and extending it to punitive damages only after the German
defendant has declared his or her willingness to be represented by an American
lawyer.84

76 Id., at 345. 77 Id.
78 The United States made the pertinent declaration when acceding to the convention in

1969, supra note 2; for other member states, see the full status report at http://www.hcch.net/
index en.php?act=conventions.statusprint&cid=17.

79 Volkswagen Aktiengesellschaft v. Schlunk, 486 U.S. 694 (1988).
80 1987 WL 881149, Brief for the F.R.G. as Amicus Curiae, Dec. 11, 1987; see also the report written

by the government’s counsel, Peter Heidenberger, U.S. Supreme Court befaßt sich mit Haager
Zustellungsübereinkommen, 34 RIW 90, at 91 (1988).

81 Volkswagen Aktiengesellschaft v. Schlunk, supra note 79, at 706–08.
82 BGH, Nov. 10, 1998, 52 NJW 1187, at 1188 et seq. (1999); BGH, Feb. 25, 1999, 52 NJW 2442, at

2443 (1999).
83 BVerfGE 91, 335 (345). 84 Id.
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3. Consequences

The 1994 decision of the Constitutional Court found an almost unanimously
positive reception among German scholars and was, until recently, generally
followed by the regional Courts of Appeal.85 Yet, it apparently failed to convince
German corporations that continued to lobby for a tougher stance toward
American requests for service of process.86

B. The Napster Decision of 2003

1. The Interim Injunction

Almost 10 years after its groundbreaking 1994 decision, the Constitutional Court
had the opportunity to revisit the liberal attitude of the First Senate. German
media giant Bertelsmann AG tried to block the service of a class-action com-
plaint filed by several American competitors who argued that Bertelsmann had,
by giving loans to Napster, participated in an infringement of their own copy-
rights.87 Although the plaintiffs did not claim punitive damages in a technical
sense, they calculated their compensatory damages in a way that led to the
staggering sum of $17 billion.88 The Düsseldorf Court of Appeal, by analogiz-
ing the First Senate’s reasoning to this fact pattern, allowed service of process
to go forward.89 Bertelsmann appealed this decision by filing a constitutional
complaint.

This time, the case came before the Second Senate of the Constitutional
Court, which took pains to avoid any obvious contradiction to the First Senate’s
decision, because vacating precedents set by the other Senate is reserved for
a plenary session, that is, members representing both Senates sitting together
as a joint body,90 a cumbersome procedure that is generally avoided.91 As
mentioned above (supra II.2.b), the First Senate had left open the possibility of
refusing service of process if the execution of the request constituted a violation

85 For the reception in academia, see the sources supra note 6; for recent decisions, see, for
example, OLG Frankfurt/Main, Feb. 13, 2001, 6 ZZPInt. 245 (2001); OLG Düsseldorf, July 11,
2003, 57 WM 1587 (2003).

86 See the sources cited supra note 5.
87 BVerfGE 108, 238. 88 Id., at 239.
89 OLG Düsseldorf, 57 WM 1587, at 1588 et seq. (2003).
90 §16 Bundesverfassungsgerichtsgesetz [BVerfGG] [Law on the Constitutional Court], Aug. 11,

1993, BGBl. I at 1473, last amended by Gesetz, Dec. 15, 2004, BGBl. I, at 3396.
91 Rolf Stürner, Die verweigerte Zustellungshilfe für U.S.-Klagen oder der “Schuss übers Grab,” 61

JZ 60, at 61 (2006).
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of human rights.92 The Second Senate focused on this obiter dictum, arguing
that allowing service of process, although the underlying suit was manifestly
frivolous, might be classified as being contrary to the rule of law guaranteed by
the German constitution.93 The Second Senate reiterated the legal nature of
service of process as an exercise of sovereign administrative authority (Hoheit-
sakt).94 This point of view, which is at odds with the American notion of service
of process as a private act between the parties,95 had also been accepted as a
premise by the First Senate.96 Yet, the Second Senate seemed to infer from
this legal characterization a considerably stricter control than the First Senate
had in mind. Whereas the First Senate had rather vaguely mentioned inter-
national human rights as a kind of safety valve, adopting a cautious “never say
never” approach toward refusing service of process in truly egregious cases,97

the Second Senate displayed a more Germanocentric vision of international
judicial assistance. Unlike the First Senate, the Second Senate referred only
to the rights enshrined in the German constitution rather than to interna-
tional human rights.98 The Second Senate even had recourse to the special
public-policy clause against punitive damages contained in Article 40 (3) of the
(subconstitutional) German Act on conflict of laws,99 a line of reasoning that
is a far cry from the First Senate’s insistence on the difference between Article
13 para. 1 of the Service Convention and domestic public policy.100 Finally,
the Second Senate did not accept the argument that a nonrecognition of an
eventual American judgment offered sufficient protection to German defen-
dants.101 On the contrary, the Second Senate argued that nonrecognition could
neither protect a German defendant’s assets located in the United States nor
prevent the reputational losses that a defendant might suffer by being exposed
to frivolous claims in a widely publicized suit.102

The Second Senate’s attempt at distinguishing the Napster case from the
precedent set by the First Senate suffers from two conspicuous lacunae: first,
the Second Senate gave short shrift to the objection that a detailed scrutiny
of applications for service of process in the light of domestic public policy

92 Supra II.A.2.b). 93 BVerfGE 108, 238, 247 et seq.
94 Id., at 249.
95 On the recent outsourcing of international service of process to a private contractor in the

United States, see the declaration of the United States of 17 July 2003, BGBl. II 2004 at
644; Emily Fishbein Johnson, Note, Privatizing the Duties of the Central Authority: Should
International Service of Process be Up for Bid? 37 Geo. Wash. Int’l L. Rev. 769 (2005).

96 BVerfGE 91, 335, at 339. 97 See supra II.A.2.b).
98 BVerfGE 108, 238, at 247. 99 Id., at 248.

100 See supra II.A.2.b). 101 See supra II.A.2.d).
102 BVerfGE 108, 238, at 249 et seq.
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would create a significant delay in complying with foreign requests.103 Instead
of really tackling this problem, the Second Senate seemed ready to cut legal
corners in order to speed up the proceedings: although it would have been per-
missible to grant the American plaintiffs a hearing, the Second Senate refused
to do so because of the “urgency” of the matter.104 This had the problematic
consequence that in evaluating the American claims as evidently frivolous,
the court merely relied on the necessarily biased presentation of the case given
by the German defendant. Apart from that, it is not without irony that, despite
the alleged “urgency” of the matter, the Second Senate did not get around
to deciding on the merits of the case for more than 2 years.105 Another gaping
hole in the Second Senate’s line of reasoning is the lack of any consideration of
the basic question of whether blocking service of process qualifies as a suitable
means to protect a German defendant at all, although the First Senate had
emphasized the likely futility of any attempt to obstruct American litigation.106

2. The Further Development of the Proceedings

The further development of the proceedings was rather unsurprising to those
familiar with the legal questions at stake107: the American court simply did not
care whether service of process was blocked in Germany, because a member
of Bertelsmann’s management board had been served in the United States in
accordance with Rule 4(h)(1) FRCP.108 Bertelsmann’s lawyers appeared before
the American court to defend their client against the claims.109 Meanwhile,
in Germany, several law professors wrote bulky expert opinions for the Con-
stitutional Court, the Federal Ministry of Justice, and the defendant.110 Every
6 months, the Constitutional Court prolonged its interim relief order. Some
claims were settled in the United States.111 In November 2005, Bertelsmann

103 Cf. the rather superficial discussion in BVerfGE 108, 238, at 246 et seq.
104 BVerfGE 108, 238, at 245.
105 This dilatory handling of the case is criticized by Stürner, supra note 91, at 62.
106 See supra II.A.2.d).
107 Huber, supra note 7, at 364 predicted that the Court would eventually allow service to proceed.
108 Haimo Schack, Ein unnötiger transatlantischer Justizkonflikt: die internationale Zustellung

und das Bundesverfassungsgericht, 50 Die AG 823, 827 (2006).
109 See UMG Recordings Inc. v. Bertelsmann AG, 222 F.R.D. 408 (N.D. Cal. 2004); In re: Napster,

Inc. Copyright Litigation, 377 F. Supp. 2d 796 (N.D. Cal. 2005).
110 See Hopt et al., note on p. 101; the opinions authored by Rudolf Dolzer (for the Constitutional

Court), Haimo Schack (for the Ministry of Justice), and Burkhard Hess (for Bertelsmann) have
not been published.

111 Cf. Bertelsmann einigt sich mit Musikfirma wegen Napster (Jan. 21, 2005), available at
http://www.heise.de/newsticker/meldung/print/55397.
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finally withdrew its complaint.112 Bertelsmann’s counsel confessed that his
client had gradually come to the conclusion that even a final judgment of
the Constitutional Court would no longer have any effect on the American
proceedings.113 In September 2006, French Vivendi S. A., the owner of Uni-
versal Music, one of the plaintiffs in the Napster case, closed a deal with
Bertelsmann to buy the latter corporation’s Music Group (BMG) for $2.1 bil-
lion.114 As a corollary of this deal, Universal agreed on settling the Napster case
for a payment, by Bertelsmann, of $60 million.115

3. Consequences

The palpable tension between the liberal attitude of the First Senate and the
more defensive stance of the Second Senate led to considerable uncertainty
among legal practitioners. Several regional Courts of Appeal responded to the
interim relief order of 2003 by staying proceedings involving American requests
for service of process.116 Even the issue of serving process in cases involving
punitive damages that had already been decided in 1994 was again brought
before the Constitutional Court in a garden-variety labor law case.117 A former
employee of a German company’s Puerto Rican subsidiary had sued both the
parent corporation and its U.S. subsidiary for the payment of $11,114,500, in
punitive damages, asserting that his dismissal had been unfair on grounds of
age discrimination.118 This time, the Second Senate did not refuse service of
process. It considered the First Senate’s decision to be a good law, limiting
a refusal to cases in which either the defendant’s reputation runs the risk of
being seriously damaged by a frivolous suit or the defendant is threatened with
bankruptcy because of grossly exaggerated claims.119

112 See note on p. 101.
113 Bertelsmann’s counsel Ulrich Koch, as reported in Bertelsmann zieht Klage zurück, F.A.Z.,

Nov. 12, 2005, at 14.
114 Vivendi to Buy BMG for $2.1 bln, Nytimes.com, Sept. 3, 2006, available at http://www.

nytimes.com/reuters/business/business-media-bmg-vivendi.html? r=1&oref=slogin.
115 Musikgeschäft geht an Vivendi, Spiegel online, Sept. 6, 2006, available at http://www.

spiegel.de/wirtschaft/0,1518,435359,00.html; recently, EMI and Bertelsmann have agreed on a
settlement as well, see Bertelsmann einigt sich mit EMI über Napster, F.A.Z., Mar. 28, 2007,
at 16.

116 OLG Karlsruhe, order of Aug. 21, 2003 – 10 VA 10/03 (unreported); id., order of Sept. 7, 2004 –
10 VA 5/04 (unreported); OLG Hamburg, order of May 11, 2004 – 2 VA 3/04 (unreported).

117 BVerfG, June 11, 2004, 58 WM 1402 (2004); see also the final decision, BVerfG, Jan. 24, 2007,
53 RIW 211 (2007); on this decision, see the note by Jan von Hein, Bundesverfassungsgericht
gestattet Zustellung einer US-amerikanischen Klage auf punitive damages: Entspannung im
transatlantischen Justizkonflikt?, 53 RIW 249 (2007).

118 BVerfG, June 11, 2004, supra note 117, at 1402. 119 Id., at 1403.
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These rather fluffy concepts are difficult to apply in everyday cases of inter-
national judicial assistance: being hauled into court is hardly ever conducive
to a corporation’s image among consumers, especially in cases involving dis-
crimination against minorities. Judging whether a claim is grossly exaggerated
merely on the basis of the plaintiff’s writ and the defendant’s allegations, that
is, before any evidence has been taken, is a tall order for a court, too.120 Apart
from that, it is hard to argue that a company whose coffers are depleted should
enjoy a higher degree of protection than a corporation that still has sufficient
assets to satisfy even egregiously high claims.

C. The Boehringer Case

In the light of the rather murky legal standards suggested by the Second Senate,
one has to applaud the Court of Appeal of Koblenz for finally referring the
question of the proper application of the Service Convention to the Federal
Court of Justice in 2005.121 This referral arises from a case relating to the highly
politicized American controversy about the import of prescription drugs from
Canada to the United States.122 Because prescription drugs are significantly
cheaper on the Canadian market than in the United States, many American
consumers have taken to ordering their drugs online at Canadian pharmacies
and through Internet retailers.123 American and European pharmaceutical
companies, anxious to protect their business in the United States, responded to
this trend by exerting pressure on the clients of their Canadian subsidiaries not
to sell drugs to U.S. residents.124 In turn, elderly consumers and senior advocacy
groups sued various American and European pharmaceutical companies in a
class-action suit before the U.S. District Court for the District of Minnesota,
asserting several antitrust violations and demanding treble damages.125 The
German corporation Boehringer Ingelheim GmbH & Co. KG (“Boehringer”)
is among the defendants in this case.126

Whereas even the Second Senate of the Constitutional Court implicitly
accepted the premise that class-action suits for exorbitant damages must be

120 Cf. Stürner, supra note 91, at 66. 121 See supra, Introduction.
122 Iverson et al. v. Pfizer, Inc. et al., the complaint filed with the U.S. District Court (Minn.) on 19

May 19, 2004, is available at <http://front.mnseniors.org/druglawsuit/complaint051904.pdf>;
on the most recent developments regarding this issue, see Clifford Krauss, Kinks in
Canada Drug Pipeline, N.Y. Times, Apr. 6, 2006, available at <http://www.nytimes.com/
2006/04/06/business/worldbusiness/06canada.html? r=1&oref=slogin>.

123 Iverson v. Pfizer, Inc., complaint, supra note 122, at 10 et seq.
124 Id., at 11–17. 125 Id.
126 Id.
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characterized as “civil” under Article 1 of the Service Convention,127 the
Koblenz Court takes a more radical approach, denying the applicability of
the Convention. The Service Convention “shall apply in all cases, in civil or
commercial matters, where there is occasion to transmit a judicial or extraju-
dicial document for service abroad” (Article 1 of said convention). This def-
inition of the convention’s scope raises the important question as to which
legal order governs the characterization of a claim as being a “civil or com-
mercial matter.” On this issue, every imaginable method has been advo-
cated:128

� A characterization pursuant to the law of the requesting state,129

� a characterization pursuant to the law of the requested state,130

� an alternative characterization, that is, that at least one of the laws concerned
regards the matter as “civil or commercial,”131

� a cumulative characterization under both laws,132 and, finally,
� an autonomous characterization in light of the policies underlying the con-

vention.133

From the American point of view, a characterization under the law of the
requesting state would be the most favorable solution because such an approach
would extend the convention’s scope to all matters except criminal law. From
the German perspective, this would hardly be acceptable because large por-
tions of administrative or tax law that may be considered as “civil” in the
United States are of a public nature from a continental European point of
view.134 Whereas a cumulative characterization risks being too restrictive as
it would limit the convention’s scope to the lowest common denominator, an
alternative approach runs the opposite risk of stretching the convention’s scope
too far. For these reasons, the autonomous method in interpreting Article 1 of

127 BVerfGE 108, 238, at 246 et seq. (focusing on Article 13 (1) of the Service Convention).
128 For a survey, see Schlosser, supra note 68, Article 1 Service Convention, para. 2.
129 See e.g., BGH, Nov. 26, 1975, BGHZ 65, 291 (on the preceding Hague Convention

on Civil Procedure of 1 March 1954, available at http://www.hcch.net/index en.php?
act=conventions.pdf&cid=33).

130 See e.g., Abbo Junker, Der lange Arm amerikanischer Gerichte: Gerichtsgewalt, Zustellung und
Jurisdictional Discovery, 6 IPRax 197, at 206 (1986).

131 Schlosser, supra note 68.
132 In re: State of Norway’s application, [1989] 3 W.L.R. 458, at 473 (H.L.).
133 Special Commission, supra note 2, at p. 10, recommendation no. 69 a; OLG Koblenz, 26

IPRax 25, at 31 et seq. (2006); Piekenbrock, supra note 16, at 7 et seq.
134 On the pertinent differences between common law and civil law systems, see, e.g., John

H. Merryman, The Public-Private Law Distinction in European and United States Law, 17
J. Pub. L. 3 (1968).
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the Service Convention has been gaining ground in recent years and is favored
by the Koblenz court as well.135 The court argues that, at least in antitrust cases,
collective actions for treble damages serve the goal of maintaining free compe-
tition that supersedes private interests in receiving compensatory damages.136

From this allegedly “functional” analysis, the court jumps to the radical con-
clusion that, from a European point of view, such actions belong to the realm
of public rather than private law.137 The court then infers that such actions fall
outside of the Service Convention’s scope.138

Yet, as far as class-action suits are concerned, it cannot be denied that the
consolidation of several civil claims into a single action suit does not change
the legal nature of their subject matter.139 Moreover, Article 13 (2) of the Service
Convention clarifies that a state signatory to the convention may not refuse to
comply with a request for service solely on the ground that its internal law would
not permit the kind of action on which the application is based. Finally, the
Court of Appeal’s efforts to drape the German resistance against class-action
suits and deterrent sanctions into a European flag are hardly convincing if
one considers the Green Paper on the enforcement of antitrust laws issued in
2005 by the European Commission.140 In this paper, the Commission stresses
the deterrent function of private law enforcement and explicitly welcomes the
resulting relief for governmental agencies:

Facilitating damage claims for breach of antitrust law will not only make
it easier for consumers [ . . . ] to recover their losses from the infringer but
also strengthen the enforcement of antitrust law. [ . . . ] Damages actions for
infringement of antitrust law serve several purposes, namely to compensate
those who have suffered a loss [ . . . ] and to ensure the full effectiveness of
the antitrust rules [ . . . ] by discouraging anti-competitive behaviour [ . . . ]
(deterrence).141

It is true that the Commission does not consider the introduction of treble
damages in particular. Nevertheless, it is difficult to argue that treble damages

135 See the sources cited supra note 133.
136 OLG Koblenz, 26 IPRax 25, at 31–4 (2006); on punitive damages in general, see Juliana

Mörsdorf-Schulte, Funktion und Dogmatik US-amerikanischer punitive damages 300 (1999);
Schütze, supra note 21, at 327 et seq.

137 Id., at 33. 138 Id., at 34.
139 OLG Frankfurt/Main, Mar. 21, 1991, 12 IPRax 166 (1992); Huber, supra note 7, 367; Hein-

rich Nagel & Peter Gottwald, Internationales Zivilprozessrecht § 7 para. 76 (6th ed., 2007);
Schlosser, supra note 68, Article 13 Service Convention, para. 6.

140 Commission of the European Communities, Green Paper “Damages actions for breach
of the EC antitrust rules,” Brussels, Dec. 19, 2005, COM(2005) 672 final, available at
http://europa.eu.int/comm/competition/antitrust/others/actions for damages/gp en.pdf.

141 Id., at 3 et seq.
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should be classified as being of a public-law nature merely because of their
deterrent function and their contribution to the enforcement of antitrust laws.
Apart from the legitimacy of deterrence as an aim of private law enforcement
in antitrust matters, the Commission emphasizes the need for developing pro-
cedures that allow the consolidation of various small claims:

It will be very unlikely for practical reasons, if not impossible, that con-
sumers [ . . . ] with small claims will bring an action for damages for breach of
antitrust law. Consideration should therefore be given to ways in which these
interests can be better protected by collective actions. Beyond the specific
protection of consumer interests, collective actions can serve to consolidate
a large number of smaller claims into one action, thereby saving time and
money.142

Again, the collective actions envisioned by the Commission will probably
diverge from the American-style class-action suit. All the same, the Court of
Appeal’s very restrictive attitude toward the class-action suit can hardly be
reconciled with those developments at the European level.

Even the Koblenz court seems to have had second thoughts about its take-
no-prisoners-approach to Article 1 of the Service Convention, for it tries to
supplement its analysis by having recourse to Article 13 (1) of the Service
Convention as well.143 In this respect, the referral order is less creative, as it
mainly repeats the arguments that have been put forward in order to extend the
reach of Article 13 (1) of the Service Convention without convincingly refuting
the objections against such an approach.144

III. Impact of Intransigence

It remains to be seen whether the Federal Court of Justice will adopt the liberal
attitude of the Constitutional Court’s First Senate or whether it will succumb
to the lures of the germanocentric reinterpretation of Articles 1 and 13 of the
Service Convention proposed by the Koblenz Court of Appeal. Other Courts of
Appeal have made clear in the course of 2006 that they are unimpressed by the
arguments advanced in the Koblenz referral order and intend to remain faithful
to a liberal approach.145 Denying the applicability of the Service Convention

142 Id., at 8.
143 OLG Koblenz, 26 IPRax 25, at 34–8 (2006).
144 See the critical notes by Koch et al., supra note 16, at 360–62 and by Piekenbrock, supra note

16, at 8 et seq.; Stürner, supra note 91, at 64–7.
145 See OLG Naumburg, Feb. 9, 2006, 56 Wirtschaft und Wettbewerb [WuW] 932 (2006)

(allowing service of process in a class-action suit for treble damages); OLG Celle, July 20, 2006,
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to class-action suits and/or antitrust claims for treble damages would have
perverse consequences for German defendants.146 Whereas the Koblenz Court
of Appeal seems to indulge in the illusion that refusing service of process
would effectively impede American proceedings,147 narrowing the scope of
the Service Convention would actually have the opposite effect of allowing
American courts to use their discretion in ordering any form of service abroad
(Rule 4(f)(3) FRCP). The only limits to an American court’s discretion in these
matters are prohibitions laid down in international agreements.148 If a country
such as Germany unilaterally renounces the protection afforded its citizens by
declaring the Service Convention to be inapplicable to, for example, antitrust
cases, it could be argued that this legal instrument no longer narrows American
Courts’ discretion.

IV. Defendants’ Tactical Reasons for Blocking

Service of Process

A. Introduction

The question remains as to why German defendants keep on trying to block
service of process. In the following section, I will look at possible explanations.

B. Creating Obstacles for American Courts

One obvious tactical motivation for blocking service of process is the assump-
tion that American courts will not be able to proceed if a German defendant is
not served in accordance with the Service Convention.149 Although the shaky
foundations of this belief have been repeatedly exposed,150 the idea that one

60 Niedersächsische Rechtspflege [NdsRpfl] 275 (2006) (same); Düsseldorf, Apr. 21,
2006, 52 RIW 629 (2006) (same in a punitive damages case); OLG München, June 7, 2006 –
9 VA 03/04 (unreported), available at the juris database, no. KORE443032006 (same in a
class-action suit for punitive damages).

146 Stürner, supra note 91, at 67. 147 OLG Koblenz, 26 IPRax 25, at 34 (2006).
148 Cf. Advisory Committee Notes, 1993 Amendments, 28 USCA, FRCP Rules 1 to 11, 2003 Cumu-

lative Annual Pocket Part 33, at 37: “In such cases, the court may direct a special method of
service not explicitly authorized by international agreement if not prohibited by the agree-
ment. Inasmuch as our Constitution requires that reasonable notice be given, an earnest effort
should be made to devise a method of communication that is consistent with due process and
minimizes offence to foreign law. A court may in some instances specially authorize use of
ordinary mail.”

149 Cf. the tactics of the German defendants in the Napster and Boehringer cases, see supra II.B.
and C.

150 See, e.g., Juenger & Reimann, supra note 60, at 3274 et seq.; Rolf Stürner, supra note 91, at 63.
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may put a spoke into the wheels of American justice by refusing service of pro-
cess still seems to be fairly widespread in business circles.151 One might argue
that although blocking service of process will turn out to be futile, doing so at
least delays American proceedings. The idea underlying this argument is that
plaintiffs have to make use of the Service Convention before being allowed to
rely on the domestic law of the requesting state. Yet, the prevailing American
view is that Rules 4(f ) and (h) FRCP have not overruled the Schlunk doctrine,
that is, that plaintiffs may still choose between service of documents within the
United States or service of documents by the transmission of such documents
abroad.152

C. Preventing the Recognition of an American Judgment

Another possible motive for thwarting service of process is the fabrication of
grounds for refusing the recognition of an American judgment.153 Under the
German Code of Civil Procedure, a foreign judgment cannot be recognized
in Germany if the defendant has not been properly served.154 Yet, this provision
comes with a frequently overlooked caveat: a defendant may only rely on faults
related to the service of process if he or she has not participated in the foreign
proceedings.155 The reason for this exception is that a defendant who appears
before a foreign court must have sufficient awareness of the claims made against
him or her so that an ex-post reliance on technicalities is not warranted in
order to protect his or her right to a fair hearing. As a practical matter, burying
one’s head in the sand is not a viable strategy for large corporations. If they
choose not to defend themselves, they run the risk of a default judgment being
entered, endangering their frequently substantial assets located in the United
States. Therefore, German companies regularly defend themselves in U.S.
courts while at the same time trying to thwart formal service of process in
Germany.156 The result of such a dual-purpose strategy is that even if service
of process is blocked, defendants may not rely on this fact as grounds for
refusing the recognition of an ensuing American judgment. Apart from that,
it is overwhelmingly accepted that the refusal of service of process has no
impact on the public-policy analysis that may be required when it comes to
the recognition of a foreign judgment.157

151 As the most recent case, Boehringer, shows, see supra II.C.
152 For a more detailed analysis, see Hopt et al., supra note ∗, at 103 et seq. with further references.
153 Cf. the critical remarks on such a strategy by Kronke, supra note 6, at 222.
154 ZPO §328 (1) no. 2, supra note 15. 155 Id.
156 See, e.g., in the Bertelsmann–Napster case, cf. the American decisions in re Napster, supra

note 109.
157 For an indepth analysis of this question, see Hopt et al., note on p. 101, at 126–129.
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D. Bargaining Chips for Negotiations on a Settlement

Trying to block service of process may serve the purpose of creating bargaining
chips for negotiations on a settlement. A German defendant might offer to
withdraw his or her complaint lodged in Germany against service of process
against the American plaintiffs if, in turn, the American parties agree to settle
the underlying suit. Although this sounds like a nice game-theoretical con-
cept, the practical viability of this approach crucially depends on the question
of whether blocking service of process in Germany creates at least a nuisance
value for the American plaintiffs. If American judges simply ignore obstructive
efforts by their German colleagues, a German complaint against service of
process has no economic value to influence negotiations between the parties.
A German complaint would create a nuisance value if American plaintiffs had
to join the German proceedings, and thereby incur additional costs for their
German lawyers’ services, but because American plaintiffs are usually not
granted a hearing before a German blocking order is passed,158 this argument
does not hold either.

E. The Role of the Lawyers

Finally, a more trivial explanation for German corporations’ sustained efforts
to block service of process may simply be biased legal advice from their lawyers.
Even if German blocking orders are futile, the lawyers representing a German
defendant in a case that is litigated all the way up to the German Constitutional
Court will earn hefty fees for their services. Yet again, this possible scenario does
not account for the strange idea that lawyers should be able to convince their
clients to pursue a legal strategy that the Constitutional Court has stigmatized
as futile in a widely publicized decision.159 Apart from that example, this theory
fails to explain the defensive stance recently taken by the Second Senate and
the Koblenz court.

Conclusion

We still face the question of whether the recent German case law is a legitimate
expression of national sovereignty or mere judicial protectionism. The answer,
however, is more complex than the alternative suggests. Although one must
not take the one-sided description of the American judicial system offered by

158 See, e.g., in the Napster–Bertelsmann case before the German Constitutional Court, see supra
II.B.1.

159 See supra II.A.2.d).
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German business lawyers and their clients at face value, it cannot be denied
that there have been real abuses of the class-action suit in recent years that have
given rise to legitimate grievances even in the United States. After reforms in
the area of securities litigation,160 the U.S. Class Action Fairness Act of 2005
is the most recent evidence of the need to protect corporations from frivolous
suits.161 Moreover, the U.S. Supreme Court has tried to rein in excessive puni-
tive damages in the well-known State Farm decision.162 Because the German
industry’s complaints about abusive litigation are at least in part echoed by
the American legislator and the Supreme Court, it would not be fair to accuse
German judges who take these concerns seriously of mere protectionism.

Yet, as the ineffectiveness of blocking service of process has hardly been a
secret at least since the Constitutional Court’s decision of 1994, and as American
reforms to curb abusive practices have been gathering steam lately, it is difficult
to see why the Second Senate opened this can of worms again in 2003.163 This
new attempt at an assertive national stance has to be placed in a larger context.
The Europeanization and globalization of law seem to have led to worries in
Karlsruhe about the Constitutional Court losing its role as the final arbiter of
human rights in Germany.164 The Court has displayed a pronounced unwill-
ingness to accept decisions of the European Court of Human Rights as binding
on matters such as the right to privacy and the protection of family life.165 In a
spectacular case dealing with the European arrest warrant, the Constitutional
Court embarked on a very narrow interpretation of the national legislator’s
competences in applying European law and even suspended German judi-
cial assistance in relations with other E.U. member states,166 a judgment that
provoked considerable diplomatic irritation.167 The failed attempt at revisiting
the 1994 decision on the Service Convention is probably best interpreted as a
part of the Constitutional Court’s somewhat erratic efforts to define its role in
relations with European and other foreign courts.

That being said, it should by now be beyond doubt that refusing service of
process in transatlantic litigation is a completely useless strategy for German

160 Private Securities Litigation Reform Act (PSLRA), Pub. L. 104–67, 109 Stat. 737 (1995); Secu-
rities Litigation Uniform Standards Act (SLUSA), Pub. L. 105–353, 112 Stat. 3227 (1998).

161 Class Action Fairness Act (CAFA) of 2005, Pub. L. 109–2, 119 Stat. 4 (2005).
162 State Farm Mut. Auto. Ins. Co. v. Campbell, 123 S. Ct. 1513 (2003).
163 See supra II.B.
164 Christoph Möllers, Karlsruhe bleibt wachsam, F.A.Z., Mar. 31, 2006, at 42.
165 BVerfG, Oct. 14, 2004, 57 NJW 3407 (2004).
166 BVerfG, July 18, 2005, 58 NJW 2289 (2005).
167 Spain retaliated immediately by halting all extraditions to Germany: Spanien stoppt schnelle

Auslieferung von Straftätern an Deutschland, Die Welt online, July 23, 2005, available at
http://www.welt.de/data/2005/07/23/749457.html.
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defendants.168 German corporations would be better advised to increase their
lobbying efforts in Washington, DC, rather than wasting time and money on
German blocking orders. Apart from that, negotiations between the United
States and the European Union in The Hague are a more appropriate forum
for dealing with German worries.169 Finally, the German government has the
possibility of participating in proceedings before the U.S. Supreme Court as
amicus curiae.170

168 Piekenbrock, supra note 16, at 10; Stürner, supra note 91, at 65.
169 On the most recent developments in The Hague, see, e.g., Giesela Rühl, Das Haager

Übereinkommen über die Vereinbarung gerichtlicher Zuständigkeiten: Rückschritt oder
Fortschritt? 25 IPRax 410 (2005) and the contribution by Christian Thiele, The Hague Conven-
tion on Choice-of-Court Agreements: Was it Worth the Effort?, Chapter 5, in this volume.

170 Cf. Brief of the Federal Republic of Germany as Amicus Curiae in Support of Petition for a
Writ of Certiorari (Dec. 1, 2003), 2003 WL 22896686, in F. Hoffmann-La Roche v. Empagran,
124 S.Ct. 2359 (2004).
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Collective Litigation German Style

The Act on Model Proceedings in Capital Market Disputes

Moritz Bälz and Felix Blobel

I. Introduction

Arthur von Mehren’s keen interest in and thorough understanding of the doc-
trine and practice of German civil procedure is evidenced, among his many
other contributions, by his extensive study of German civil procedure in col-
laboration with Benjamin Kaplan and Rudolf Schaefer,1 and his seminal com-
parative work on the theory and practice of adjudicatory authority.2 Many of
the rules, principles, and practices of the German civil process observed and
analyzed by Arthur von Mehren and his coauthors in the 1950s, presented
to American readers in a series of articles rightly labeled a “great English-
language mini-treatise on German civil procedure,”3 are still in place today.4

The ways in which German courts are able to handle cases involving a large
number of plaintiffs, however, are currently undergoing some potentially far-
reaching changes. The recent enactment of the Act on Model Proceedings in
Capital Market Disputes (Kapitalanleger-Musterverfahrensgesetz, hereinafter
KapMuG or “the Act”)5 has introduced new means of collective litigation,

1 Benjamin Kaplan, Arthur T. von Mehren & Rudolf Schaefer, Phases of German Civil Procedure
(pts. 1–2), 71 Harv. L. Rev. 1193, 1443 (1958).

2 Arthur T. von Mehren, Theory and Practice of Adjudicatory Authority in Private International
Law: A Comparative Study of the Doctrine, Policies and Practices of Common- and Civil-Law
Systems, 295 Recueil des Cours 9–431 (2002).

3 John H. Langbein, Trashing The German Advantage, 82 Nw. U. L. Rev.763, 767 (1988).
4 See, e.g., Peter L. Murray, A Morning at the Amtsgericht: German Civil Justice in Practice, in

Law and Justice in a Multistate World: Essays in Honor of Arthur T. von Mehren

779 (James A. R. Nafziger & Symeon C. Symeonides eds., 2002).
5 Gesetz über Musterverfahren in kapitalmarktrechtlichen Streitigkeiten [Kapitalanleger-

Musterverfahrensgesetz – KapMuG] [Act on Model Proceedings in Capital Market Disputes],
introduced by Gesetz zur Einführung von Kapitalanleger-Musterverfahren [Act Introducing
Model Proceedings in Capital Market Disputes], Aug. 16, 2005, Bundesgesetzblatt I [BGBl. I]
[Federal Gazette, Part I] at 2437, art. 1; an unofficial English translation of the KapMuG

126
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albeit – at least for the time being – only in the limited field of securities litiga-
tion. Against the background of recent efforts in a number of jurisdictions in
Europe and elsewhere to establish or improve procedural devices designed for
mass litigation,6 the subject is of interest not only from a “merely” procedural
perspective, but also from a comparative perspective.7 In this contribution, we
try to shed some light on the particular path the German legislator has chosen
in this field.8 The remaining part of this chapter is organized as follows: first,
we describe the current state of collective litigation under the rules governing
German Civil Procedure in general (II). Then, we elucidate the legal-political

prepared by the Federal Ministry of Justice is available at http://www.bmj.bund.de/
media/archive/1110.pdf. See for first commentaries on the new Act Kapitalanlegermuster-

verfahrensgesetz (KapMuG) Kommentar (Vorwerk/Wolf eds., 2007) and Kölner Kom-

mentar zum KapMuG(Heß/Reuschle/ Veil eds., 2006).
6 As a comprehensive comparative survey is beyond the scope of this article, a few selected

references must suffice. On the instrument of group litigation under English law see Civil Pro-
cedure Rules, available at http://www.dca.gov.uk/civil/procrules fin/menus/rules.htm, pt. 19,
and Neil Andrews, Multi-Party Proceedings in England: Representative and Group Actions, 11
Duke J. Comp. & Int’l. L.249 (2001). In Sweden, since 2003, the consumer ombudsman may
apply to the Consumer Complaints Board on behalf of a group of consumers having similar
claims on the same grounds (Grupptalan); see for the background Peter Dopffel & Jens M.
Scherpe, “Grupptalan” – Die Bündelung gleichgerichteter Interessen im schwedischen Recht,
in Die Bündelung gleichgerichteter Interessen im Prozess 429 (Jürgen Basedow
et al. eds., 1999) [hereinafter Bündelung Gleichgerichteter Interessen]; Roberth Nordh,
Group Actions in Sweden: Reflections on the Purpose of Civil Litigation, the Need of Reforms,
and a Forthcoming Proposal, 11 Duke J. of Comp. & Int’l L.381 (2001). Outside Europe, the
Japanese legislator in 1996 has tried to make group litigation more efficient by amending the so
far rarely used rules on appointed party actions (sentei tôjisha soshô, § 30 of the Japanese Code
of Civil Procedure); see Takaaki Hattori & Dan F. Henderson, Civil Procedure in Japan

§ 5.04 (2d ed., 2002). None of the aforementioned countries, however, has introduced a true
U.S.-style class action. See also Antonio Gidi, Class Actions in a Comparative Perspective

(forthcoming).
7 On the Act’s background from the perspective of corporate and capital market law see discussion

infra III.
8 It may be noted in this context that the member states of the European Union are not bound

by the supremacy of existing E.U. legislation when devising procedural instruments dealing
with mass litigation. Although the E.U.’s recent activity in the field of judicial proceedings
in civil and commercial matters has been extended from its original subject of jurisdiction
and the recognition and enforcement of judgments to the adjacent areas of service of judi-
cial documents, the taking of evidence and insolvency proceedings, the bundling of similar
interests in civil litigation has, so far, not found its way into the European Commission’s leg-
islative agenda. On the growing body of the European Law of Civil Procedure see, e.g., Astrid
Stadler, From the Brussels Convention to Regulation 44/2001: Cornerstones of a European Law
of Civil Procedure, 42 Common Mkt. L. Rev. 1637 (2005). The national legislators’ discre-
tion to enact rules for class actions, model proceedings, or similar instruments is, of course,
limited where these rules touch upon issues covered by existing E.U. legislation; for the spe-
cific problem posed by conflicting national and European rules on jurisdiction see discussion
infra V.
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background and the aims of the Act, as it is embedded in further reforms of
German securities and corporate law (III). After a closer analysis of the way
the new procedure will work from a technical perspective (IV), we highlight
its potential effects on transatlantic civil litigation (V). Finally, we sum up our
findings (VI).

II. The Current State of Collective Litigation

in German Civil Procedure

Civil litigation in Germany is traditionally a two-party adversarial process,
focused on the legal rights and obligations of individuals at stake in the case at
hand.9 The interests of third parties not technically involved in the respective
proceedings, as well as “public interests” – except those, of course, embodied
in the applicable legal rules or principles – generally have no role to play. The
Code of Civil Procedure (Zivilprozeßordnung, hereinafter ZPO), first enacted
in 1877,10 which still forms the core of the body of legislation governing civil
proceedings, contains no specific instruments pertaining to mass litigation.
The Code’s rules allow for a channeling of proceedings that are materially
connected only to a limited extent:11 Several cases pending before the same
court can be consolidated in order to reduce the workload for the court, if the
claims forming the subject matter of the different cases have a legal connection
(ZPO § 147). Moreover, different plaintiffs pursuing claims against the same
defendant can act as joint plaintiffs (Streitgenossen) if their respective claims
are similar as a matter of fact or law (ZPO § 6012), and, thus, the plaintiffs limit
their own financial risk of losing the case. The latter is of particular importance

9 Cf. Peter Murray & Rolf Stürner, German Civil Justice 4, 152 et seq., 200 et seq. and 575
et seq. (2004) (comparing the purposes and roles of civil justice in Germany and the United
States).

10 Zivilprozeßordnung [ZPO] [Code of Civil Procedure], Jan. 30, 1877, RGBl., at 83, last amended
by Gesetz, Mar. 26, 2007, BGBl. I at 370, art. 3 (6), translated in German Commercial Code
& Code of Civil Procedure in English (Charles E. Stewart trans.) 191 (2001).

11 For a succinct survey of the instruments of collective litigation available under the ZPO, with
a special focus on capital market liability suits, see Klaus J. Hopt & Hans-Christoph Voigt,
Prospekt- und Kapitalmarktinformationshaftung 99–105 (2005). Some other instru-
ments of collective litigation exist outside the statutory framework of the ZPO, most notably
in the areas of consumer protection and environmental law by permitting so-called interest-
group complaints (Verbandsklagen) by which injunctive relief can be sought against defendants
in violation of statutory regulations protecting consumers, competition, or the environment,
respectively. These instruments, however, do not allow the initiation of collective actions seek-
ing damages from the defendant. A brief overview in English is provided by Murray & Stürner,
supra note 9, at 203–4.

12 See Murray & Stürner, supra note 9, at 200.
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as, according to the general rule under the ZPO, both court fees and attorneys’
fees are borne by the losing party, ZPO § 91, and German attorneys are pro-
hibited from entering into contingency-fee agreements.13 Finally, although
not expressly provided for in the ZPO, model proceedings can be conducted
on an ad hoc basis where all potential plaintiffs – as well as the defendant –
enter into a contractual agreement (Musterverfahrensabrede) to the effect that
the outcome of a representative case will be extended to a number of other,
similar cases.14 In spite of these workaround solutions, the procedural barriers
to collective actions have often proved to be prohibitively high. Considering
their own expenses, the risk under the German cost rules and the obligation
to advance substantial expert fees, plaintiffs, in particular those with compara-
tively small claims, were often discouraged from bringing an action in the first
place. Disclosure violations causing damage to even large numbers of small
investors, therefore, could go unsanctioned.

U.S.-style class actions, by contrast, are unavailable under current German
rules of civil procedure. Some commentators even regard class actions to be
incompatible with basic procedural and constitutional principles of German
law.15 Most important, extending the effects of a court decision to class members

13 Bundesrechtsanwaltsordnung [BRAO] [Code of attorneys’ professional conduct], Jan. 1, 1964,
BGBl. III No. 303–8, last amended by Gesetz, Mar. 26, 2007, BGBl. I at 350, art. § 49b (2)
sentence 1; Peter Hartmann, Kostengesetze’ Rechtsanwaltsvergütungsgesetz § 4, paras. 36–
43 (35th ed., 2005), with further references. The general prohibition of contingency fees is
bound to be relaxed in the future, following the decision of the Bundesverfassungsgericht of
7 March 2007, declaring § 49b (2) BRAO partly unconstitutional.

14 For a comprehensive doctrinal analysis of such agreements see Florian Jacoby, Der Muster-

prozessvertrag (2000).
15 Roger Mann, Die Anerkennungsfähigkeit von US-amerikanischen “class-action”-Urteilen, 47

Neue Juristische Wochenschrift [NJW] 1187, 1188 (1994); nevertheless in principle in
favor of the recognition of the resulting verdict or settlement: Ernst C. Stiefel & Rolf
Stürner, Die Vollstreckbarkeit US-amerikanischer Schadenersatzurteile exzessiver Höhe, 38
Versicherungsrecht [VersR] 829 et seq. (1987); for a balanced and detailed analysis of
the question of recognition see also: Burkhard Hess, Die Anerkennung eines US Class Action
Settlement in Deutschland, 55 Juristenzeitung [JZ] 373 (2000). The intricate question as
to whether judgments in U.S. class actions or court-approved class action settlements are
unenforceable in Germany because they constitute a violation of German (procedural) pub-
lic policy (“ordre public,” ZPO § 328 (1) no. 47, cannot be dealt with here. In German legal
writing, the issue is controversial, although the problem is obscured by the fact that a class
action judgment or settlement is often “infected” with other features of U.S. law – punitive
damages, pretrial discovery, the American rule of costs etc. – that are regarded as incompatible
with the German ordre public. For references see the recent decision by Oberlandesgericht
[OLG] [Court of Appeals] Koblenz, June 27, 2005, 26 Praxis des Internationalen Privat-

und Verfahrensrechts [ IPRax]25 (2006). The landmark decision of the Bundesgerichtshof
[BGH] [Federal Court of Justice], June 4, 1992, 118 Entscheidungen des Bundesgerichtshofs
in Zivilsachen [BGHZ] 312, at 334, which thoroughly deals with various problems raised by
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who were not formally made a party to, or did otherwise participate in, the
respective proceedings is seen as a violation of German constitutional due-
process standards (Rechtsstaatsprinzip) because those third parties did not have
a chance to actively influence the way the litigation was conducted and are
precluded from pursuing their claim individually if they regard the outcome
of the class action as unacceptable.16

Apart from these doctrinal considerations, it may be noted that, in sev-
eral respects, the need for instruments like class actions seems far less urgent
within the German legal framework than in the United States. First, the
financial burden of litigants is alleviated to a considerable extent by the com-
paratively generous granting of legal aid and the availability of legal cost
insurance,17 which can make it economically feasible to take a case to court
even if the sums involved are small or even minimal. Second, the “educa-
tional” effect of class actions – especially in combination with punitive, tre-
ble, or multiple damages, all of which are unavailable under German law –
as a means of enforcing public interests through legal actions taken by pri-
vate parties is not covered by the traditional notions of civil procedure in
Germany, where such regulatory issues are located in the domain of the pub-
lic administration.18 Third, it has been argued that the need for class action
tools is reduced by the comprehensive German social insurance and welfare
system.19

As is often the case, however, when a certain feature of a foreign legal order
is absent from, or at least has no relevant counterpart in, one’s own jurisdiction,
the class action, as established by the Federal Rules of Civil Procedure, as well as
the laws of individual states, and developed and shaped by U.S. court practice,
has generated a considerable interest among German comparative scholars and
legal practitioners. From a practical perspective, the risk for German corporate

the recognition and enforcement of U.S. civil court judgments in Germany, did not concern
a class action.

16 Categorically, Mann, supra note 15, at 1188. See also the official explanatory note accompanying
the Federal Government’s Draft of the Act [hereinafter Regierungsbegründung], BTDrucks
15/5091, at 17, available at http://dip.bundestag.de, stating that “the automatic extension of
the binding effect [of a class action verdict or settlement] upon third parties who have not
participated in the procedure is alien to the deeply individualistic principles on legal protection
under German constitutional and procedural law.”

17 For an excellent overview in English see Murray & Stürner, supra note 9, at 116–125, intro-
duced by stating that “Germany is a world leader in affording its citizens [ . . . ] reasonable
access to its civil justice system.”

18 Ralf Michaels, American Law (United States), in Elgar Encyclopedia of Comparative

Law 66 (Jan Smits ed., 2006).
19

Murray & Stürner, supra note 9, at 205.
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defendants to be sued in class-action proceedings in the United States is a
recurrent theme in German academic literature,20 and the developments in
this field are closely followed.21 At a theoretical level, although most authors
regard class actions as a distinctly American device that is not compatible
with the basic principles and the overall structure of the German law of civil
procedure,22 some have advocated an adoption of at least a modified form of
class actions into German law,23 whereas others have sought to develop specific
forms of group actions suited for the German system.24 When the KapMuG
was enacted in 2005,25 the German legislator could draw on a considerable
body of comparative scholarship that had surveyed and analyzed the various
approaches found in other legal systems.26 It remains to be seen whether the
Act will lead to a substantial practical relevance of the instruments of collective
litigation.27

20 From the abundant literature see Rolf A. Schütze, Prozessführung und – risiken im

deutsch-amerikanischen Rechtsverkehr (2004) with further references.
21 On the Class Action Fairness Act (CAFA) of 2005, Pub. L. 109–2, 119 Stat. 4 (2005), see Jan-

Hendrik Petersen, Die Änderungen im Recht der US-Sammelklagen durch den Class Action
Fairness Act of 2005, 51 Recht der Internationalen Wirtschaft [RIW] 812 (2005).

22 See the references supra note 15.
23 Frank Ebbing, Class Action – Die Gruppenklage: Ein Vorbild für das deutsche Recht? 103

Zeitschrift für vergleichende Rechtswissenschaft [ZVglRWiss] 31 (2004).
24 See, e.g., Detlef Hass, Die Gruppenklage, Wege zur prozessualen Bewältigung von

Massenschäden (1996). Some authors have advanced the idea of developing group or class
action procedures on the basis of the law as it currently stands, for example, by forming a
civil law partnership (Gesellschaft bürgerlichen Rechts) by several individuals that then pursues
their claims, which are based on an identical fact-pattern; see Harald Koch, Sammelklagen
durch eine BGB-Gesellschaft, 59 NJW 1469 (2006). The practicability of this suggestion is
doubtful, however, as it is regarded by some as a violation of the German Legal Advice Act
(Rechtsberatungsgesetz); see Karl-Georg Loritz & Klaus-R. Wagner, Sammelklagen geschädigter
Kapitalanleger mittels BGB-Gesellschaften – Kollision mit dem Rechtsberatungsgesetz?, 61
Wertpapiermitteilungen [WM] 477 (2007).

25 The final version of the Act that made it into the statute book was preceded by a first draft that
had triggered an intense academic debate.

26 The most comprehensive contributions to the debate are the study by the Max Planck Institute
for Comparative and International Private Law, carried out at the request of the Federal Min-
istry of Justice, Bündelung Gleichgerichteter Interessen, supra note 6, and a further
study carried out at the request of the Federal Ministry of Food, Agriculture, and Consumer
Protection, see Hans-Werner Micklitz & Astrid Stadler, Das Verbandsklagerecht in der

Informations- und Dienstleistungsgesellschaft (2005). Their draft proposal of Oct. 14,
2005, for legislation introducing, inter alia, a new group action instrument in the fields of com-
petition and antitrust, consumer, and securities investor-protection law (Gesetz zur Regelung
von Verbands-, Muster- und Gruppenklagen, GVMuG), is available at http://www.bmelv.de/
cln 044/nn 754188/SharedDocs/downloads/02-Verbraucherschutz/GesetzeVerordnungen/5.
AbschnitGesetzRegelungVerbands-Muster-undGruppenklagen 28GVMuG 29,templateId=
raw,property=publicationFile.pdf/5.pdf.

27 See discussion infra III and V.
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III. Background and Aims of the Act

The weaknesses of the existing German rules for collective litigation – or rather,
the lack of such rules – were brought to light when huge numbers of investors
saw their investment into shares of Deutsche Telekom AG, once celebrated as
“the people’s share” (“Volksaktie”), evaporate.28 In two offering prospectuses
of 1999 and 2000, respectively, the formerly state-owned telecommunications
giant had valued its huge real property holdings en bloc rather than on an
individual basis, using the so-called cluster method, only to be forced to write
down the value of the property holdings by €2 billion in early 2001. Thousands
of aggrieved investors – represented by no fewer than 754 different attorneys –
filed suit alleging false information in the prospectuses. Soon, the statements
of claims started piling up on the desk of a single presiding judge in Frank-
furt/Main – without any hope for a decision in the foreseeable future.29 After
3 years without oral hearings even being scheduled, eleven plaintiffs filed a
complaint with the Federal Constitutional Court (Bundesverfassungsgericht)
alleging a denial of justice. Although the Court denied the complaint, cit-
ing the enormous number of claims, as well as the complexity of the case,
it expressly demanded an expedited handling of the cases.30 Moreover, the
Court indirectly suggested statutory changes when it stated that a first hearing
for the complainants’ cases ought to be held before the end of 2004, unless
“other procedures” would be more appropriate to deal with all pending cases
in a collective fashion.31 The biggest investor suit ever in German history
thus underlined the necessity of new, more efficient instruments to prepare
German courts for the new challenges of mass litigation by investors. And,
as on several other occasions, where both academics and legal practitioners
had made the case for reform, an ultimate wake-up call “from Karlsruhe”
(the seat of the Bundesverfassungsgericht) finally triggered some long-awaited
action.

28 On the following, see Franz Braun & Klaus Rotter, Der Diskussionsentwurf zum Kap-
MuG – Verbesserter Anlegerschutz? 4 Zeitschrift für Bank und Kapitalmarktrecht

[BKR] 296 (2004); Burkhard Hess, Musterverfahren im Kapitalmarktrecht, 26 Zeitschrift

für Wirtschaftsrecht [ZIP] 1713 (2005).
29 On the advantages of channeling most securities litigation to the Landgericht in Frank-

furt/Main under the pre-KapMuG law, see discussion infra Part V.1.
30 Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court], July 27, 2004, 57 NJW

3320 (2004). The complainants had relied on Article 2 (1) in conjunction with Article 20 (3) of
the Grundgesetz für die Bundesrepublik Deutschland [GG] [Federal Constitution], May 23,
1949, BGBl. I, at 1, last amended by Gesetz, Aug. 29, 2006, BGBl. I at 2034. Article 20 (3) GG
enshrines the right to effective legal redress (Gebot effektiven Rechtsschutzes).

31 BVerfG, supra note 30, at 3321.
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Apart from these shortcomings of current civil procedure law, the impetus
for legislation on model proceedings in capital market disputes is also rooted in
an ongoing debate on Corporate Governance. The KapMuG forms part of an
entire series of recent reforms aimed at modernizing the German Stock Corpo-
ration Act32 and promoting the integrity, stability, and transparency of capital
markets in Germany.33 Acknowledging that the competitiveness of Germany
as a financial center is inextricably linked to investor confidence and, against
the background of some high-profile corporate scandals, many of the most
recent reform initiatives had a strong focus on investor protection. In 2002,
the Fourth Financial Market Promotion Act (FMFG) adjusted the liability
regimes concerning false or incomplete disclosure, as well as directors’ insider
trading, and it introduced a code of conduct for financial analysts.34 In 2004, the
Investor Protection Improvement Act35 implemented the E.U. Market Abuse
Directive.36 In the fall of the same year, after facing strong opposition from
business circles, the Ministry of Finance withdrew a draft bill providing for a
severe expansion of personal liability of management and supervisory board
members for faulty capital market information.37 Finally, the Act Regarding the
Integrity of Companies and the Modernization of the Stock Corporation Act
(UMAG), implemented simultaneously with the KapMuG, entered into force

32 Aktiengesetz [AktG] [Stock Corporation Act], Sept. 6, 1965, BGBl. I at 1089, last amended by
Gesetz, Apr. 19, 2007, BGBl. I at 542, art. 3, translated in C. Zschocke, The German Stock
Corporation Act, (3d ed., Frankfurt am Main 2001).

33 See the Federal Government’s “10 Points on the Improvement of Corporate Integrity and
Shareholder Protection” announced on Feb. 25, 2003, available at http://www.bmj.bund.de/
enid/ai.html, as well as the statement by the German Ministry of Finance of Sept. 30, 2005
“A clear strategic vision: Preparing German financial markets for the European Future,”
available at http://www.bundesfinanzministerium.de/cln 03/nn 13074/EN/Investment and
Capital/node.html nnn=true (both statements are in German). For an overview of recent
reforms in English, see Patrick Leyens, German Company Law: Recent Developments and
Future Challenges, 6 German L. J. 1407 (2005), available at http://www.germanlawjournal
.com/pdf/Vol06No10/PDF Vol 06 No 10 1407–1418 Developments Leyens.pdf.

34 Viertes Finanzmarktförderungsgesetz [FMFG] [Fourth Financial Market Promotion Act],
June 21, 2002, BGBl. I at 2010.

35 Anlegerschutzverbesserungsgesetz [AnSVG] [Investor Protection Improvement Act], Oct. 28,
2004, BGBl. I at 2630. In practice, the new criminal sanctions introduced by this Act seem,
however, to have rather limited effect. See Anlegerschutz hat wenig Wirkung [Investor Pro-
tection Shows Little Effect], Frankfurter Allgemeine Zeitung [F.A.Z.], May 23, 2006,
at 21.

36 Directive 2003/6/EC of the European Parliament and of the Council of 28 January 2003 on
insider dealing and market manipulation (market abuse), 2003 O.J. (L 96) 16.

37 Gesetz zur Verbesserung der Haftung für falsche Kapitalmarktinformationen [KapInHaG]
[Capital Market Information Liability Act], draft of Oct. 7, 2004, available at http://www.jura.
uni-duesseldorf.de/dozenten/noack/Texte/Normen/KaPInHaG-E%20Stand%2011.10.2004.
pdf.
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in November of 2005.38 The UMAG, apart from making it more difficult for
shareholder racketeers (“räuberische Aktionäre”) to bring abusive nullification
actions, codified a German form of the business judgment rule concerning
directors’ liability and lowered the threshold for shareholder derivative suits.39

Thus, the KapMuG’s goal of increasing protection of investors under securi-
ties law is paralleled by the UMAG’s aim of empowering shareholders of the
corporation in their monitoring role under corporate law.

IV. Mechanics of the Act

Although several of the aforementioned amendments40 have bolstered the
substantive law bases for claims by victims of false, misleading, or incomplete
capital market information, the new KapMuG – sometimes referred to as “Lex
Telekom” in light of its genesis – intends to improve the procedural means to
enforce such claims.

1. Scope

The KapMuG applies to claims for the compensation of damages due to
false, misleading, or incomplete public capital market information (öffentliche
Kapitalmarktinformationen), as they may be contained, for example, in a pros-
pectus, in ad hoc disclosure statements, in an explanation given in shareholders

38 Gesetz zur Unternehmensintegrität und Modernisierung des Anfechtungsrechts [UMAG]
[Act Regarding the Integrity of Companies and the Modernization of the Stock Corporations
Act], Sept. 22, 2005, BGBl. I, at 2802.

39 See AktG § 93,245 supra note 32, as amended by the UMAG, supra note 38.
40 From the plethora of other reform acts since the late 1990s, only a few will be mentioned here.

In 1998, the Gesetz zur Kontrolle und Transparenz im Unternehmensbereich [KonTraG] [Act
on Control and Transparency of Enterprises], Apr. 17, 1998, BGBl. I, at 786, strengthened the
control powers of the supervisory board in the German mandatory two-tier board model. In
2001, the Wertpapiererwerbs- und Übernahmegesetz [WpÜG] [Act on Securities Acquisitions
and Takeovers], Dec. 20, 2001, BGBl. I at 3822, last amended by Gesetz, Mar 26, 2007,
BGBl. I at 358, art. 7(13) for the first time introduced a binding legal framework for the
takeover of listed companies, and the Transparenz- und Publizitätsgesetz [TransPuG] [Act on
Transparency and Disclosure], July 19, 2002, BGBl. I at 2681, subjected listed companies to the
principle of comply-or-disclose with regard to the German Corporate Governance Code, as
amended on June 12, 2006, Elektronischer Bundesanzeiger (eBAnz), July 24, 2006, available
at http://www.ebundesanzeiger.de; English translation available at http://www.corporate-
governance-code.de/eng/download/E CorGov Endfassung June 2006.pdf. In 2004, the
Bilanzrechtsreformgesetz [BilReG] [Reform Act on Financial Reporting], Dec. 12, 2004,
BGBl. I at 3166, apart from making IFRS–reporting mandatory for listed companies, fostered
auditors’ independence, while the Bilanzkontrollgesetz [Balance Sheet Control Act], Dec.
15, 2004, BGBl. I at 3408, tightened control of financial reporting.
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meetings, in financial statements, or in a tender offer. The range of potential
defendants is not limited to the issuers of securities. Plaintiffs may be able
to apply for model proceedings in a suit against members of the management
board or, based on the principles of prospectus liability, against banks, account-
ing firms, or even law firms. As a second group of potential cases, KapMuG § 1
lists claims for the fulfillment of a contract based on a tender offer.41 Therefore,
the ambit of the Act is not limited to claims sounding in tort for damages in
connection with capital market information, and it encompasses contractual
claims in certain cases as well. However, the scope of the KapMuG is still
considerably narrower than that of U.S. class actions. Class actions, apart from
investor protection suits, are common instruments in various fields of law such
as antitrust, labor discrimination, or product liability.

2. The Three-Step Procedure

The KapMuG provides for a three-step procedure that is fundamentally differ-
ent from its U.S. counterpart. Under the German Act, various plaintiffs initiate
their cases individually at the level of the trial court (Landgericht).42 Then, in a
second step, upon submission of the case by the trial court, the court of appeals
(Oberlandesgericht) decides on a model question of fact or law common to all
of the cases.43 Based on the answer given by the court of appeals, in a third
step, the trial court continues to adjudicate the individual cases with regard
to all issues depending on the position of the individual plaintiffs and renders
individual judgments.44 As opposed to a class action, the actual model pro-
ceedings can, therefore, be characterized as mere interlocutory proceedings
(Zwischenverfahren).

Any party to the trial court litigation is entitled to file an application for
model proceedings (Musterfeststellungsantrag, KapMuG § 1). Based on the
idea of a level playing field, this also applies to the defendant who, by filing

41 This second alternative may, for example, be used in disputes concerning the adequate-
ness of the consideration offered in a takeover or a mandatory bid. See Mario Hecker,
Der Regierungsentwurf zum Kapitalanleger-Musterverfahrensgesetz (KapMuG) aus übernah-
merechtlicher Sicht, 16 Zeitschrift für Bankrecht und Bankwirtschaft [ZBB] 503, 504
(2004).

42 It is, of course, possible that one counsel files suit for several plaintiffs.
43 This mechanism is modeled on Verwaltungsgerichtsordnung § 93a [VwGO] [Code of Admin-

istrative Procedure], Mar. 19, 1991, BGBl. I, at 686, last amended by Gesetz, Dec. 21, 2006,
BGBl. I at 3316, art. 3, which provides for a similar procedure in administrative cases.

44 Even in the case of a favorable model decision, the individual plaintiff will often have to
prove, inter alia, the damage allegedly suffered and the causation of the false capital market
information for such damage.
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an application, may, for example, attempt to nip in the bud a looming wave
of claims, to avoid having to litigate the same questions over and over again
in various courts, or to prevent an arbitrary decision of a presumably less-
experienced or more investor-friendly lower court. Any application must seek
specific declarations on factual or legal questions, for example, the misleading
character of a statement contained in a prospectus or the effect of an incom-
plete disclosure on the share value of the respective company. Upon receipt
of an admissible45 application for model proceedings, the trial court makes a
public announcement via the Internet-based Electronic Federal Gazette (Elek-
tronischer Bundesanzeiger). The announcement is made by registration in the
newly established register of claims (Klageregister), which can be inspected
by the general public free of charge (KapMuG § 2).46 The announcement
of the application for model proceedings automatically suspends the initial
trial-court proceedings (KapMuG § 3). If within a period of 4 months from the
announcement at least nine similar (gleichgerichtete)47 applications have been
filed with the trial court (in proceedings pending before said court or before
any other trial court), the trial court submits the model question to the court of
appeals. The submission cannot be appealed and is again publicly announced
in the register of claims. When the threshold of ten similar applications is
not reached within the 4-month period, any applications filed are denied and
the pending cases are continued and tried individually at the trial-court level
(KapMuG § 4).

As soon as a model question is submitted, the court of appeals announces
the model proceedings in the register of claims and selects one model claimant
to act as a party in the proceedings before it (Musterkläger, KapMuG § 6).48

A trial court must suspend those proceedings pending before it, the outcome
of which depends on the answer to the model question (KapMuG § 7).49 All

45 An application may (and must) be denied, inter alia, where it is made only to delay the pro-
ceedings before the trial court or where the questions posed do not seem to require clarification
(KapMuG § 1 (3)).

46 See http://www.ebundesanzeiger.de. It is the trial court’s responsibility to ensure that the pub-
lication does not violate any data protection rules. The details of the register of claims are
regulated by the Klageregisterverordnung [Ministerial Ordinance on the Complaint Registry],
Oct. 26, 2005, BGBl. I at 3092.

47 Applications are considered similar if they seek the same declaration based on the same facts,
see Regierungsbegründung, supra note 16, at 21.

48 To date, model questions have been submitted and model claimants have been nominated, in
proceedings concerning the aforementioned Telekom litigation and in proceedings concerning
actions against Daimler Chrysler based on allegedly faulty ad hoc notifications.

49 It should be noted that this applies also to those proceedings where neither party has filed an
application for model proceedings.
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claimants other than the model claimant, although not receiving the status of a
party to the model proceedings, are deemed summoned to the case as so-called
interested persons (Beigeladene, KapMuG § 8).50 In this role, they have the
right to participate in the proceedings and use any procedural means of attack
or defense, provided that these means do not contradict the means used by the
model plaintiff (KapMuG § 12). They also may request an expansion of the
initial model question (KapMuG § 13). The model plaintiff is free, in principle,
to decide how to best handle the case. However, the model plaintiff may not
waive the claim for the model declaration by the court or settle without the
consent of all other plaintiffs (KapMuG § 14 (3)).51 This provision should make
settlements within the model proceedings, in most cases, virtually impossible.

For the selection of the model plaintiff, it is irrelevant which plaintiff has
filed an application for model proceedings first. The legislation is intended
to avoid any “race to the courtroom.”52 Instead, the court of appeals makes
the selection at its discretion, taking into account the amount of the claim of
each plaintiff, as well as any agreement reached between various claimants
(KapMuG § 8 (2)).53 The discretion granted to the court enables it to avoid
having to select a plaintiff who, in the court’s view, is abusing the model
proceedings.54 Even if there are no cost incentives comparable to those existing
for the lead counsel in a U.S. class action, representing the model plaintiff may
be an attractive task for trial lawyers as, apart from having the best control over
the model proceedings, the model plaintiff’s counsel may expect wide publicity.

The court of appeals renders its model decision (Musterentscheid) based on
oral proceedings and, if necessary, the taking of evidence.55 The model deci-
sion is again made public in the electronic register of claims. An appeal against

50 This institution is again “imported” to the civil trial from the law of administrative procedure,
see VwGO § 65.

51 If the model plaintiff abandons the action (without waiving the substantive claim), dies, or
becomes insolvent, the court of appeal selects a new model plaintiff and continues the model
proceedings (KapMuG § 11).

52 See Regierungsbegründung, supra note 16, at 25.
53 In the Telekom case, the model claimant was chosen by the court of appeals because of the

substantial amount of his claim and because his suit covered most of the aspects of the case; see
Musterkläger für Telekom-Prozeß ausgewählt [Model Claimant Selected for Telekom Case],
F.A.Z., Aug. 1, 2006, available at http://www.tilp.de/coverage.cfm?id=363&p=1.

54 Hess, supra note 28, at 1718.
55 Some commentators have criticized the subject-matter jurisdiction of the court of appeals

as cutting off the opportunity to lodge an appeal on a point-of-fact to a higher court (zweite
Tatsacheninstanz). Burkhard Hess & Chrisoula Michailidou, Das Gesetz über Musterverfahren
zu Schadensersatzklagen von Kapitalanlegern, 25 ZIP 1381, 1384 (2004); Christian Duve & Tanja
V. Pfitzner, Braucht der Kapitalmarkt ein neues Gesetz für Massenverfahren? 60 Betriebs-

Berater [BB] 673, 677 (2005).
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the decision can be lodged with the Federal Court of Justice (Bundesgericht-
shof) by the parties as well as by any of the other plaintiffs (KapMuG § 15).
Once the decision has become unappealable, it is – as any judgment – legally
binding between the parties, that is, the model plaintiff and the defendant(s).
In addition, however, the decision has a strong binding effect on the plaintiffs
in the other pending cases as well because they are barred from asserting that
the model plaintiff’s presentation of the case was inadequate insofar as they,
as interested persons summoned to the case, were able to influence the model
proceedings (KapMuG § 16 (2)).56 It is, first and foremost, this binding effect
of the model decision on the other plaintiffs as nonparties that consolidates
the individual cases and thus, at least according to the legislative intent, will
enable German civil courts from now on to adjudicate mass disputes in a more
effective way. Still, as the cases remain separate, the trial court, based on the
model decision, must render a judgment in each individual case, which might
well take considerable time even after a model decision has become unappeal-
able. The issues left for the trial court to decide will often include such delicate
questions as causation, contributory negligence, or the amount of damages to
be awarded.57 On the other hand, with the model question(s) being decided,
this phase of the proceedings presents an opportunity for the parties to settle
the case.

3. Effect on Class Members

In contrast to decisions in U.S.-style class actions,58 the decision of the court of
appeals does not have any binding effect on potential plaintiffs who have not yet
filed a claim but who could have done so on the same factual and legal grounds
after a proper notification. Such “class members” do not receive the status
as interested persons and are unable to influence the model proceedings.59

56 Conversely, to the extent any of the other plaintiffs in his or her role as an interested person was
unable to influence the model proceedings, the respective plaintiff will not be bound by the
model decision. This is the case where procedural steps had already been taken before such
plaintiff was summoned to the case, or where such plaintiff was barred from taking certain
means of attack or defense, as they would have contradicted the means taken by the model
plaintiff. This limitation on the binding effect is warranted by the constitutional right to be
heard (Anspruch auf rechtliches Gehör).

57 Certain efficiency gains should be achieved by the possibility, in model proceedings, to
announce hearing dates to the interested persons by registration in the register of claims
instead of by the usually required service of process (KapMuG § 9 (2)).

58 Cf. F.R.C.P. Rule 23(c)(2) and (3).
59 It is the general view that such a binding effect would unreasonably compromise the interests

of those potential plaintiffs and even violate the constitution, see Duve & Pfitzner, supra note
55, at 677; Hess, supra note 28, at 1717.
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This begs the question whether those potential claimants enjoy an unfair
advantage as, theoretically, they might abstain from bringing a claim until the
decision in the model proceedings has been rendered and then commence an
action only if the decision is in their favor. However, in order to prevent their
claim from becoming time-barred, potential claimants in most cases will be
forced to bring their claim before the court of appeals has rendered the model
decision and, if so, will participate automatically in the binding effect of its
decision.60

4. Costs

Of particular importance with respect to the aims of the KapMuG to facilitate
claims for small investors, are the special rules on fees and expenses stipulated
in the Act (KapMuG § 17). All costs incurred in the model proceedings are
decided on by the trial court in its judgment together with the costs of the indi-
vidual proceedings. The court will base its decision on the general rule that the
costs of the controversy (including the lawyers’ fees for all parties), in principle,
are borne by the losing party (ZPO § 91). The legislation did not provide for
any additional court fees or statutory attorneys’ fees with regard to the model
proceedings.61 This is aimed at making the model proceedings particularly
attractive for plaintiffs.62 Considering the additional workload that model
proceedings will usually entail, in particular for the attorney of the model
plaintiff, the KapMuG clearly does not set strong pecuniary incentives for trial
lawyers to initiate model proceedings.63 For an American reader, used to the
idea that class actions are often driven by the lead plaintiff’s attorney’s expecta-
tion for huge fees, it may be interesting to observe how these rules play out in
German practice.

As far as actual costs are concerned, it is important to note that the expenses
incurred in the model proceedings, in particular for expert opinions, may well

60 In the case of Deutsche Telekom, it is expected to take about 3 years before the court of
appeals will render its decision, not including a potential appeal to the Federal Court of
Justice.

61 In litigated matters, German lawyers’ fees and compensation are, in principle, determined by
the Rechtsanwaltsvergütungsgesetz [RVG] [Act on Attorneys’ Fees], May 5, 2004, BGBl. I, at
718, last amended by Gesetz, Mar. 26, 2007, BGBl. I at 370, art 3(1). The RVG prescribes a
fixed fee based on the amount of the controversy for every stage of a litigated case. Attorney
and client may mutually agree on higher (but not lower) fees. Amounts exceeding the statutory
fees are always borne by the respective party. For an overview of German rules on attorneys’
fees in English, see Murray & Stürner, supra note 9, at 112 et seq.

62 See Regierungsbegründung, supra note 16, at 35.
63 For critical assessments of the KapMuG’s cost rules see Braun & Rotter, supra note 28, at 300

et seq. (these authors are prominent plaintiffs’ attorneys); Hess, supra note 28, at 1719.
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be substantial.64 When the court of appeals decides against the model plaintiff,
these expenses are shared pro rata by the model plaintiff and all other plaintiffs
according to the value of their alleged claims. The general rule that the party
bearing the burden of proof must advance any expenses to be incurred by
hearing an expert or witness (ZPO § 379) does not apply in model proceedings
(KapMuG § 9 (2)). Thus, where, for example, an expert opinion is requested
to prove the misleading character of certain capital market information, the
court instead advances such costs.

V. The Act’s Effect on Transnational Litigation

The single feature of the reform Act that has perhaps triggered the most hostile
response in academic writing is one that is outside the actual statutory frame-
work of the KapMuG, sketched in the preceding section: the venue provision
introduced in ZPO § 32b.65 As this issue has a potentially substantial impact on
transnational securities litigation, it merits a closer inspection in the present
context.

1. The New Exclusive Basis for Jurisdiction in ZPO § 32b

ZPO § 32b (1), (1st sentence) stipulates that for claims seeking damages based on
false, misleading, or incomplete capital market information, and for claims pur-
suing fulfillment of a contract based on an offer under the German Act on Secu-
rities Acquisitions and Takeovers (Wertpapiererwerbs- und Übernahmegesetz,
WpÜG), exclusive adjudicatory authority is granted to the court at the seat of
the issuer, the offeror of other financial instruments, or the target company,
respectively. The rule in ZPO § 32b has replaced, inter alia, the venue provi-
sion in the former German Stock Exchange Act § 48 (Börsengesetz),66 under
which the courts at the seat of the relevant stock exchange were exclusively
competent for prospectus liability suits, which had led to a factual channeling
of most securities litigation to the Landgericht in Frankfurt/Main.67

64 In the aforementioned case of Deutsche Telekom, the costs for expert opinions are estimated
to amount to €17 million; see Braun & Rotter, supra note 28, at 296.

65 Introduced by Gesetz zur Einführung von Kapitalanleger-Musterverfahren [Act Introducing
Model Proceedings in Securities Litigation], supra note 5, art. 2, no. 2.

66 Gesetz zur Einführung von Kapitalanleger-Musterverfahren [Act Introducing Model Proceed-
ings in Securities Litigation], supra note 5, art. 8; Börsengesetz [Stock Exchange Act], June 21,
2002, BGBl. I at 2701, last amended by Gesetz, Jan. 5, 2007, BGBl I at 10, art. 3.

67 Some writers criticize the replacement of one special basis of jurisdiction with another, espe-
cially because the now-abandoned rules had led to the development of a particular expertise
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On its terms, the provision in ZPO § 32b only refers to “jurisdic-
tion” (Zuständigkeit), without expressly stating whether it determines venue
(örtliche Zuständigkeit), jurisdiction in the international sense (internationale
Zuständigkeit), or both. According to generally accepted doctrine, however,
absent specific provisions, the venue provisions of the ZPO, by way of analogy,
also determine whether the German courts have jurisdiction to adjudicate in
the international sense.68 This double role of the venue rules also extends to
ZPO § 32b.69 The court at the German issuer’s seat thus, from a German per-
spective, also has exclusive jurisdiction in the international sense for claims cov-
ered by the provision ratione materiae. The second sentence of ZPO § 32b(1),
however, declares the provision on venue – and, implicitly, on jurisdiction in
the international sense – inapplicable, where the seat of the issuer, and so
forth, is located abroad. The reason for this is the supremacy of the European
jurisdictional regime of the Brussels Regulation70 in cases with an intracom-
munity element: in these cases, the Regulation’s general and special bases of
jurisdiction apply and the foreign issuer can be sued in the member state where
it is domiciled, that is, where it has its statutory seat, central administration, or
principal place of business (Brussels Regulation, Article 2 (1), Article 60 (1)) as
well as at the place “where the harmful event occurred” (Article 5 no. 3).71

2. Consequences for Jurisdiction

The implications of the foregoing are twofold. They concern issues of juris-
diction and, perhaps more important, the recognition and enforcement of for-
eign judgments. First, in regard to jurisdiction in the international sense, the

located at the courts that are at the seat of the stock exchanges, whereas in the future, capital
market disputes will be scattered over the entire country. See, e.g., Duve & Pfitzner, supra note
55, at 676.

68 On the “conflation” of venue and jurisdiction to adjudicate in the international sense encoun-
tered in the German law of civil procedure, see von Mehren, supra note 2, at 82–6.

69 For a thorough analysis and critical comment, see Jan von Hein, Der ausschließliche Gerichts-
stand für Kapitalanleger-Musterverfahren – eine Lex Anti-Americana? 50 RIW 602, 606 et seq.
(2004).

70 Council Regulation (EC) No. 44/2001 on jurisdiction and enforcement of judgments in civil
and commercial matters of 22 December 2000, 2001 O.J. (L 12) 1 [hereinafter Brussels Regula-
tion].

71 The latter basis of jurisdiction, in turn, refers both to the place of acting – for example, the place
where a false ad hoc disclosure was made – and the place where the damage was sustained,
for example, the location of the bank where the issuer’s shares that are affected by the alleged
wrongful act are held. This dichotomy was established by the decision of the European Court
of Justice in the famous “Rhine Pollution Case,” Bier v. Mines de Potasse d’Alsace, Case 21/76,
1976 E.C.R. 1735. In capital market disputes, the place of acting will usually coincide with the
defendant’s seat or domicile.
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seemingly straightforward provision in ZPO § 32b, on closer inspection, creates
a complicated jurisdictional pattern. In cases that are, from a German perspec-
tive, wholly internal – German plaintiffs suing a corporate defendant having its
seat in Germany – the legislative aim of creating a single forum for any capital
market dispute,72 will be achieved. As soon as plaintiffs from another E.U. or
E.F.T.A. member state enter the fray, however, the procedural channeling will
be incomplete because those plaintiffs can rely on the additional jurisdictional
bases provided by the Brussels Regulation/the Lugano Convention and, first
and foremost, the tort jurisdiction under Article 5 (3), and those plaintiffs are not
restricted to suing a German corporate defendant at its seat. As already stated,
the same is true in cases where suits are brought against corporate defendants
domiciled in another E.U. or E.F.T.A. state. For actions against defendants
domiciled outside of the E.U. or E.F.T.A. member states, in particular issuers
from the United States, neither the exclusive jurisdiction under ZPO § 32b
nor the jurisdictional regime of the Brussels Regulation/Lugano Convention
applies. Jurisdiction of the German courts in these cases can still be based on
the far-reaching autonomous general rules on venue (and jurisdiction) of the
ZPO. Therefore, plaintiffs who wish to bring an action against a U.S. corpo-
rate defendant can avail themselves of the tort jurisdiction under ZPO § 3273

as well as the jurisdiction for “pecuniary” claims under ZPO § 23 establishing
adjudicatory authority over a person who has no domestic domicile, at the
place where that person’s “property” is located. Because § 23 jurisdiction nei-
ther requires a connection between the defendant’s assets and the substance
of the claim, nor limits the amount of the claim for which the court can be
seized to the value of the defendant’s assets located within the court’s circuit,
the provision is aptly termed an “exorbitant” basis of jurisdiction.74

72 See Regierungsbegründung, supra note 16, at 33.
73 Parallel to Article 5 (3) of the Brussels Regulation, ZPO § 32, as interpreted by the German

courts, also grants jurisdiction for claims sounding in tort both to the courts at the place where
the act giving rise to the damage originates and where the injury was sustained; see, e.g., BGH,
Oct. 23, 1979, 33 NJW1224, 1225 (1980).

74 Article 3 (2) in conjunction with Annex I of the Brussels Regulation confirms that ZPO § 23
jurisdiction and other “exorbitant” bases of jurisdiction are not available against defendants
domiciled in the European Union; these bases of jurisdiction can, however, be used against
non-E.U. defendants – a fact that has caused dismay among U.S. scholars. Arthur von Mehren
commented: “One sensitive to the standards of justice that have emerged in Western culture
can only express shock at the failure to make the Article 3 protections available to all defen-
dants just as due process protections under the Constitution of the United States extend to
all persons, regardless of nationality or domicile”; Arthur T. von Mehren, Recognition and
Enforcement of Foreign Judgments – General Theory and the Role of Jurisdictional Require-
ments, 167 Recueil des Cours 9, 98 (1980-II). The reach of the ZPO § 23 jurisdiction was
curtailed to some extent by a decision in 1991, in which the BGH construed ZPO § 23 as
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3. Consequences for Recognition and Enforcement
of Foreign Judgments

The repercussions of the Act’s rules on jurisdiction in the ambit of recogni-
tion and enforcement of foreign judgments are, perhaps, of greater practical
relevance for U.S. courts and litigants. As it is well-known, no bilateral75 or
multilateral treaty on the recognition and enforcement of judgments in civil
and commercial matters currently exists to which both the United States and
Germany are a party.76 Therefore, the question of whether or not a judgment
rendered by a U.S. court, state or federal, is to be given effect in Germany is
determined by the autonomous rules of German law.77 These rules, largely
unchanged since the original enactment of the ZPO in 1877, are contained in
ZPO § 328. Pursuant to ZPO § 328 (1), no. 1, a foreign judgment will be denied
recognition in Germany if the courts of the country from which the judgment
derives had no jurisdiction in the international sense over the defendant if the
German rules on jurisdiction were applied (the so-called Spiegelbildprinzip, or
mirror-image principle).78 As a result of applying this principle, under the ZPO
jurisdiction rules, a U.S. court would lack jurisdiction over a German corporate
defendant, because the sole connecting factor of ZPO § 32b, the defendant’s
seat, points to Germany rather than to the United States. Due to the exclusive
nature of § 32b jurisdiction, moreover, all other bases of jurisdiction poten-
tially available to the foreign court – for example, the tort jurisdiction under

requiring a “sufficient domestic connection with the litigation” (hinreichender Inlandsbezug),
without, however, giving any clear guidance to the trial courts as to under what circumstances
such connection was established, BGHZ 115, 90.

75 The scope of the Treaty of Friendship, Commerce, and Navigation between the United States
of America and the Federal Republic of Germany of 29 October 1954, BGBl. 1956 II, at 488,
does not extend to the mutual recognition of judgments.

76 For Arthur von Mehren’s tremendous efforts toward agreement on a multilateral “mixed con-
vention” under the auspices of the Hague Conference on Private International Law, see,
e.g., Peter Nygh, Arthur’s Baby: The Hague Negotiations for a World-Wide Judgments Conven-
tion, in Law and Justice in a Multistate World, supra note 4, at 151–72. For an evalua-
tion of the Hague Convention on Choice of Court Agreements of 30 June, 2005 (available
at http://www.hcch.net/index en.php?act=conventions.pdf&cid=98), see the contribution by
Christian Thiele, The Hague Convention on Choice-of-Court Agreements: Was it Worth the
Effort?, Chapter 5, in this volume.

77 On the ZPO’s regime of recognition and enforcement of foreign judgments, see Peter Hay, The
Recognition and Enforcement of American Money-Judgments in Germany: The 1992 Decision
of the German Supreme Court, 40 Am. J. Comp. L. 729 (1992); Murray & Stürner, supra note
9, at 525 et seq.

78 Wolfgang Wurmnest, Recognition and Enforcement of U.S.Money Judgments in Germany,
23 Berkeley J. Int’l L. 175, 186–88 (2005); Christoph Schärtl, Das Spiegelbildprinzip

im Rechtsverkehr mit ausländischen Staatenverbindungen unter besonderer

Berücksichtigung des deutsch-amerikanischen Rechtsverkehrs 264–71 (2005).
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ZPO § 32 – are unavailable. Therefore, a U.S. judgment rendered against a
German corporate defendant based on a claim within the material scope of
ZPO § 32b would be denied recognition in Germany under ZPO § 328 (1),
no. 1 for lack of jurisdiction in the international sense.79 As the grounds for
nonrecognition in ZPO § 328 leave no room for judicial discretion, the request
for recognition would fail, irrespective of the degree to which the case at hand
is factually connected to the U.S. forum. U.S. defendants are, therefore, at
least on a theoretical level, put at a disadvantage: Although they can be sued
based on allegedly false capital market information both at home and abroad
and the resulting judgments would generally be recognized and enforced
domestically, German corporate defendants can be certain that a judgment
rendered against them by a U.S. court would be barred from recognition in
Germany.80

4. Political Background

This lack of equal treatment is not, it must be pointed out, a mere side effect
of the Act’s venue provision, but it is the result of a distinct legislative policy.
It was the express aim of the German legislation to protect German corpo-
rations from undue forum shopping by plaintiffs in the United States and to
channel capital market disputes involving German defendants to domestic
courts.81 Moreover, the government was seeking to enhance the attractiveness
of Germany as a financial center and provider of judicial services (Börsen- und
Justizstandort Deutschland).82 Such language in the official explanatory note is

79 von Hein, supra note 69, at 603; Detlef Haß & Christian Zerr, Forum Shopping in den USA
nach Erlass des KapMuG, 51 RIW 721, 727 (2005). Appeals by academic commentators, based
on a draft version of ZPO § 32b, to expressly restrict the provision to a mere venue rule, in
order to avoid the blocking effect at the recognition stage, were to no avail, cf. von Hein, supra
note 69, at 602 et seq.; Hopt & Voigt, supra note 11, at 105.

80 Of course, many German corporate defendants will have assets in the United States (or third-
party States) against which a U.S. judgment could be enforced.

81 See Regierungsbegründung, supra note 16, at 17; Beschlussempfehlung und Bericht des Recht-
sausschusses [Recommendation and Report of the Bundestag’s (Lower House of Parliament)
Committee of Legal Matters], June 15, 2005, BTDrucks 15/5695, at 25. Interestingly enough, a
draft version of the Act from April 2004 received a less-than-favorable comment in a joint state-
ment by several German trade and industry interest groups; see Bundesverband der Deutschen
Industrie (BDI), Deutscher Industrie- und Handelskammertag (DIHK) & Gesamtverband der
Deutschen Versicherungswirtschaft (GDV), Stellungnahme zum KapMuG-Diskussionsent-
wurf, June 15, 2004, available at http://www.bdi-online.de/BDIONLINE INEAASP/iFILE.dll/
X7AB677E3CDA04A2D89FEB4EA76DF8E6B/2F252102116711D5A9C0009027D62C80/PDF/
Stellungnahme%20KapMuG%20%2015 6 2004.PDF. The comment did not, however, focus
on the aspects of jurisdiction and international recognition of judgments.

82 See Regierungsbegründung, supra note 16, at 17.
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remarkable because, traditionally, both the legislature and judiciary have been
rather hesitant to actively promote the use of German courtrooms for inter-
national controversies. With the new model proceedings under the Act on
offer, however, the Bundestag obviously regards the German courts as “a good
place to shop”83 for judicial services in capital market disputes. It illustrates
that strengthening the courts of one’s own jurisdiction in the international and,
indeed, global competition among judicial fora often goes hand-in-hand with
increasing the protection of domestic defendants.

5. Practical Effects

In practical terms, however, the means of the German judiciary to enforce the
exclusive jurisdiction of the German courts over domestic corporate defendants
and to protect them from liability suits initiated in U.S. courts are likely to be
limited. First, attempts by German courts to shield German corporate defen-
dants from proceedings in the United States by preventing service of process
in Germany would be ill-fated because Germany is bound by the 1965 Hague
Service Convention.84 Article 13 (2) of the Convention expressly states that the
right of the requested states to refuse to comply with a request for service of
process (if to do so would infringe that state’s “sovereignty or security”) can-
not be used to protect the exclusive jurisdiction of the requested state’s courts
under its internal law. Second, the issuance of an antisuit-injunction, to enjoin
proceedings, pending or threatened, before a foreign court, is not available to
German courts because German law – as is the position in civil law jurisdic-
tions generally85 – regards such injunctions as an undue interference with the

83 Cf. the famous dictum by Lord Denning in The Atlantic Star [1973] QB 364, 381–82, stating
that “[y]ou may call this [i.e. the use of English courts by foreign plaintiffs] ‘forum shopping’
if you please, but if the forum is England, it is a good place to shop in, both for the quality of
the goods and the speed of service.”

84 See Klaus J. Hopt, Rainer Kulms & Jan von Hein, Zur Zustellung einer US-amerikanischen Class
Action in Deutschland, 27 ZIP 973, 975 et seq. (2006). On the German Constitutional Court’s
preliminary injunction in the Napster case, seeking to protect a German corporate defendant
from the service of process of a US$17 billion damages claim brought in a U.S. Federal
Court, see the contribution by Jan von Hein, Recent German Jurisprudence on Cooperation
with the United States in Civil and Commercial Matters: A Defense of Sovereignty of Judicial
Protectionism?, Chapter 7, in this volume, with further references. In another recent decision,
the Oberlandesgericht Koblenz refused to order the service of a class action claim for treble
damages under U.S. antitrust law; see OLG Koblenz, supra note 15, for further comment
see, e.g., Harald Koch, Christian Horlach & Diana Thiel, US-Sammelklage gegen deutsches
Unternehmen? 52 RIW 356 (2006). The case is now pending before the BGH.

85 Contrary to the traditionally hostile position of French law, the Cour de cassation has recently
confirmed the issuance of an order by a French court restraining insolvency proceedings in
Spain, see Cass. 1e civ., Nov. 19, 2002, Banque Worms v. Brachot, 92 Revue critique de
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sovereignty of the foreign state in question.86 Third, it is doubtful whether a
U.S. court, seized with an action against a German corporate defendant that
is amenable to suit in the United States, would regard it as a relevant factor
in its forum non conveniens analysis that, due to the exclusive jurisdiction of
the German courts under German internal law, any resulting U.S. judgment
would have little prospect of being recognized and enforced in Germany. It is
true that the enforceability of the resulting judgment in the defendant’s home
state may, on occasion, be added to the forum non conveniens calculus.87 In the
case of a capital market dispute with a meaningful connection to the United
States – for example, where the German corporate defendant’s shares or ADR
are listed on a U.S. stock exchange – it is more likely that a U.S. court seized
with an action for damages brought by American plaintiffs would all but ignore
the German law’s claim for exclusive jurisdiction.88 Because many of the rele-
vant German corporate defendants are global players with worldwide assets, a
resulting decision can frequently be enforced in the United States, a threat that
maintains the pressure on German corporate defendants to enter into costly
settlements with plaintiffs in U.S. actions. Moreover, even if the U.S. proceed-
ings are ultimately aborted on forum non conveniens grounds, there is nothing

droit international privé [Rev. crit. DIP] 816 (2003); for comment see Horatia Muir
Watt, Injunctive Relief in the French Courts: A Case of Legal Borrowing, 62 Cambridge L.573
(2003).

86 Therefore, a judicial escalation of antisuit-injunctions and antiantisuit-injunctions into a
“battle of injunctions,” as fought between English and U.S. courts in the course of the Laker
litigation in the early 1980s (see British Airways Board v. Laker Airways, [1985] AC 58 [House of
Lords, 1984]) has no prospect of being repeated between German and U.S. courts. The position
of German law is explained in some detail by Haimo Schack, Die Versagung der deutschen
internationalen Zuständigkeit wegen forum non conveniens und lis alibi pendens, 58 Rabels

Zeitschrift für ausländisches und internationales Privatrecht [RabelsZ] 40 (1994),
English translation in Declining Jurisdiction in Private International Law 189

(J. Fawcett ed., 1995). The European Court of Justice declared the use of antisuit-injunctions
in an intracommunity context (i.e., an injunction issued by a court in one Member State
aimed at restraining proceedings in another) as incompatible with the regime of the Brussels
Convention (now the Regulation) in its decision in Turner v. Grovit, Case C-159/02, 2004
E.C.R. I-3565. The French case referred to in footnote 85 was not covered by the material
scope of the Brussels Regulation.

87 von Mehren, supra note 2, at 52. For a case where a U.S. court declined to exercise its jurisdiction
due to the foreseeable nonenforceability of any resulting judgment in the defendant’s state,
see Takeda v. Turbodyne Technologies Inc., 67 F.Supp. 2d 1129, 1139 (C.D. Cal. 1999).

88 This is the view expressed by a U.S. attorney, see interview with Marc Gottridge, Börsen-

Zeitung, Mar. 8, 2006, at 2. As a general rule, a U.S. court will be less reluctant to stay
proceedings on forum non conveniens grounds if it is seized by foreign plaintiffs injured abroad
rather than domestic plaintiffs alleging damage incurred within the United States, see Russell
J. Weintraub, When and How to Demagnetise Magnet Forums, 13 King’s College L. J. 195,
201 (2002).
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a German court could do to alleviate the German defendant from the burden
of having to defend against the action and allocating the required resources in
the first place.

VI. Conclusion

In their extensive treatise on German Civil Justice, Professors Murray and
Stürner conclude their – necessarily brief – survey of instruments of collective
litigation89 by stating that “no development of a real American-style class action
culture is anticipated.”90 They have not been proved wrong by the enactment
of the KapMuG because the newly introduced model proceedings bear at best
a faint resemblance with U.S. (securities) class actions. Rather than a revolu-
tionary turn toward the U.S. model, the Act is a piece of reform legislation
that builds on well-established principles of German civil procedure, and its
aim was clearly not to bring the numbers of claims under German law up to
a level comparable to U.S. practices.91 In particular, only moderate incentives
for potential plaintiffs are introduced – for example, the advancement of expert
fees and the splitting of costs – and these incentives are not comparable to the
benefits available in U.S. class actions, where contingency fee arrangements,
the prospect of punitive damages, effective pretrial discovery instruments, the
unpredictability of a jury decision encourage plaintiffs and, last but not least,
lawyers to bring suits. It, therefore, comes as no surprise that the number of
claims using the new tool so far is rather small.92

89 The section covers just over two pages of a total of more than 600 pages.
90 Murray & Stürner, supra note 9, at 205.
91 See the report by the German Expert Commission on Corporate Governance: “[The model of

U.S. class actions] has to be explained in the context of the special features of American litiga-
tion, transplanting it into German law seems partly impossible and partly not even desirable.”
See BTDrucks 14/7515, at 88 et seq., available at http://dip.bundestag.de. The statement by the
Expert Commission is expressing a widespread notion in Germany of the United States as an
overly litigious society with a legal system that encourages litigation beyond what is reasonable
for European standards.

92 At the time this chapter was written, only fifty-three applications had been registered in the
electronic register of claims since the enforcement of the Act on Nov. 1, 2005, – the majority of
which relate to Deutsche Telekom AG. Applications were also filed regarding claims against,
inter alia, Daimler Chrysler AG, EM.TV AG and Infomatec IIS AG (and in some of these
cases against the respective management). By contrast, it is estimated that approximately 200
securities class actions are brought in the United States every year. See Gottridge, supra note
88. The first decision of a court of appeals on a model question submitted under the KapMuG
was rendered by the Oberlandesgericht Stuttgart on Feb. 15, 2007, concerning claims against
Daimler Chrysler AG for an allegedly belated ad hoc notification; see 62 Betriebs-Berater

[BB] 565 (2007).
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A potential further downside, seen on a first analysis, could be the rather
complicated procedure provided by the Act93 and the long time it will take
until a final court decision on the merits can be passed. Maybe even more
important is that the Act is exerting little pressure to settle:94 although the U.S.
investors who filed suit with regard to the very same incident have reached a
$120 million settlement with Deutsche Telekom in January 2005,95 investors
litigating in Germany may see money only in 2010, if at all, (and, for the
time being, as shareholders even share in the costs of the U.S. settlement).
Depending on one’s assessment of the merits of the case, one may interpret
this as a failure of the German system to allow for an effective remedy – or as
a flaw of the U.S. system, where corporate defendants may have to enter into
an expensive settlement even if the claim may actually have no substance.96

In any event, the new Act leaves plenty of room for interpretation, and it
remains to be seen in what kind of cases German courts will admit model
proceedings and how they will handle them. The Act’s impact will obviously
also depend on the future development of the substantive rules that can serve
as a basis for investor claims. For example, if the Draft Capital Market Infor-
mation Liability Act97 should be revived, claims raised against board members
under this Act could gain additional clout if plaintiffs are able to bundle their
efforts by initiating model proceedings. Moreover, the KapMuG may well
have a pilot function for German civil proceedings in general: with a view to
its experimental character, the Act was only enacted for a trial period of 5 years.
If its operation and practical impact is found to be satisfactory, its rules may be

93 See Duve & Pfitzner, supra note 55, at 678. By way of illustration, the details of the electronic
register of claims are governed by a separate ministerial ordinance (Klageregisterverordnung),
supra note 46, the practical application of which, in turn, is elucidated by an official explanatory
note, BAnz. No. 217, Nov. 17, 2005, at 15973. See also Dorothee Erttmann & Thomas Keul,
Das Vorlageverfahren nach dem KapMuG – zugleich eine Bestandsaufnahme zur Effektivität
des Kapitalanlegermusterverfahrens, 11 wm 482, 485 (2007), who point out that in particular the
steps prior to the submission of the model question to the court of appeal in practice have
proved cumbersome and time-consuming so far.

94 In the United States, the vast majority of class actions are settled, see Hess, supra note 15, at
373.

95 See the report by Burkhard Hess, Aktuelle Brennpunkte des transatlantischen Justizkonflikts, 50
Die Aktiengesellschaft [AG] 897, 899 (2005), for the background of the settlement, see In
re: Deutsche Telekom AG Securities Litigation, 229 F.Supp. 2d 277 (S.D.N.Y. 2002).

96 A spokesperson of Deutsche Telekom declared that the company’s settlement with investors
in the United States “was entered into exclusively with regard to a legal system [in the United
States] which is fundamentally different from the German system,” reported by Kai Lange, Die
Wut der 15.000, Manager-Magazin online, Oct. 25, 2005, available at http://www.manager-
magazin.de/geld/artikel/0,2828,381479,00.html.

97 See supra note 37 and accompanying text.
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incorporated – if necessary, in an amended form98 – into the ZPO and then
become applicable to a broader range of claims.99 If a new and innovative
means of collective litigation takes hold in German civil procedure, an inter-
esting future lies ahead for this field of comparative scholarship, to which, in
the past, Arthur von Mehren has made such a unique contribution.

98 A reenactment upon expiry of the trial period would be an opportunity for the legislator to
reconsider the flawed venue provision in ZPO § 32b, thereby mitigating the risk of rekindling
a transatlantic “judicial conflict” (Justizkonflikt).

99 This is expected by most academic commentators to date, see Hess, supra note 28, at 1719;
Thomas M. J. Möllers & Tilman Weichert, Das Kapitalanleger-Musterverfahrensgesetz, 58
NJW 2737, 2741 (2005); Haß & Zerr, supra note 79, at 725.
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Party Autonomy in the Private International
Law of Contracts

Transatlantic Convergence and Economic Efficiency

Giesela Rühl

I. Introduction

It is commonly acknowledged that during the twentieth century, American and
European choice of law1 have drifted apart: in the United States, the American
Conflict of Laws Revolution ousted the traditional vested rights theory and
paved the way for a variety of novel approaches focusing on flexibility and
fairness in individual cases.2 In Europe, in contrast, classical choice-of-law
theory favoring predictability and legal certainty prevailed.3 The twentieth
century, however, has not only seen transatlantic divergence in choice of law.
In fact, after years of vigorous debates, legal regimes on both sides of the Atlantic
have adopted the same approach when it comes to the private international
law of contracts.4 Specifically, both American law and European law follow
the principle of party autonomy and, therefore, allow parties to choose the
applicable law.

Of course, the fact that American law and European law have moved closer
over the last few years has not escaped the attention of conflicts scholars around

1 In the common-law world, the provisions that determine the applicable law are usually referred
to as choice-of-law rules. In civil-law countries, in contrast, the provisions dealing with the
applicable law are referred to as the rules of private international law. In the following article, I
will use both terms interchangeably. See, for a discussion of the terminology, Eugene F. Scoles,
Peter Hay, Patrick J. Borchers & Symeon C. Symeonides, Conflict of Laws §1.1, 1–3 (4th ed.
2004); Symeon C. Symeonides, Wendy Collins Perdue & Arthur T. von Mehren, Conflict

of Laws: American, Comparative, International 3 and 6 (2nd ed. 2003).
2 Mathias Reimann, Conflict of Laws in Western Europe – A Guide through the Jungle

12, 102–05 (1995).
3 Reimann, supra note 2, at 13.
4 Friedrich K. Juenger, American and European Conflicts Law, 30 Am. J. Comp. L. 117 (1982);

Ole Lando, New American Choice-of-Law Principles and the European Conflict of Laws of
Contracts, 30 Am. J. Comp. L. 19 (1982); Mathias Reimann, Savigny’s Triumph? Choice of Law
in Contracts Cases at the Close of the Twentieth Century, 39 Va. J. Int’l L. 571, 574 et seq. (1999).
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the world.5 However, up until today the precise extent of transatlantic conver-
gence6 is essentially unclear. In fact, nobody has, as yet, determined how similar
the American and the European concepts of party autonomy actually are. And
nobody has, as yet, analyzed how similar the handling of the two concepts is
in practice. In this chapter, I will fill this gap by analyzing the design and the
practical handling of party autonomy in both Europe and the United States. I
will demonstrate that the trend of convergence extends beyond basic concep-
tual similarities and that it reaches business reality through the jurisprudence
of American and European courts (infra II). However, I will not confine the
discussion of party autonomy to a comparative analysis. I will also endeavor to
relate the comparative insights to the insights of economic theory. Specifically,
I will analyze the concept of party autonomy from an economic perspective
and venture the hypothesis that the trend of convergence in the context of
party autonomy can be explained with the help of economic theory (infra III).

By exploring issues in the private international law of contracts from a com-
parative perspective, this chapter will follow the approach that Arthur von
Mehren applied during his entire academic life. However, this chapter also
follows von Mehren as far as the consideration of economic theory is con-
cerned. This proposition probably comes as a surprise for those who have
studied von Mehren’s work. After all, he never joined the Law & Economics
Movement in the sense that he applied economic theory to legal problems by
himself. However, his own approach to choice of law – the so-called functional
analysis7 – can be classified as a distant relative of an economic approach to
choice of law. This is because it seeks to identify the policies and purposes
underlying legal rules and, thus, leaves the confines of doctrinal structures

5 See, e.g., Friedrich K. Juenger, The E.E.C. Convention on the Law Applicable to Contractual
Obligations: An American Assessment, in Contract Conflicts – The E. E. C. Convention

on the Law applicable to Contractual Obligations: A comparative Study 295, 299
(Peter North ed., 1982); Reimann, supra note 4, at 575–78.

6 In the following, I apply a broad definition of “convergence” that describes the general phe-
nomenon of similar solutions in different legal systems irrespective of whether they are brought
about by conscious interaction or by incidental parallel development. See Hiram E. Chodosh,
Comparing Comparisons: In Search of Methodology, 84 Iowa L. Rev. 1025, 1118 (1999); Ugo
Mattei, Efficiency in Legal Transplants: An Essay in Comparative Law and Economics, 14 Int’l

Rev. L. Econ. 3, 6 (1994); Ugo Mattei, Comparative Law and Economics 126 (1996). See, for
a comprehensive terminological account, Jan von Hein, Die Rezeption US-amerikanischen

Gesellschaftsrechts in Deutschland §2 (forthcoming).
7 See Arthur T. von Mehren & Donald T. Trautmann, The Law of Multistate Problems

(1965); Arthur T. von Mehren, Choice of Law and the Problem of Justice, 41 Law & Contemp.

Problems 27 (1977). See also Arthur T. von Mehren, Special Substantive Rules for Multi-
state Problems: Their Role and Significance in Contemporary Choice of Law Methodology,
88 Harv. L. Rev. 347 (1974).
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and doctrinal arguments. Just like an economic approach to choice of law,
von Mehren’s “functional analysis” is, therefore, characterized by antidoctri-
nalism. And even though important conceptual differences remain between
his “functional analysis” and an “economic analysis,” it is this similarity that
makes me believe that applying economic theory to the choice-of-law problem
follows von Mehren’s approach to law, in general, and his approach to choice
of law, in particular. And it is against this background that I hope that this
chapter would have appealed to him.

II. The Trend of Convergence: A Comparative Analysis

On both sides of the Atlantic, the basic tenet of the private international law
of contracts, as it stands today, is that parties are free to choose the applicable
law. In Europe, the reign of party autonomy is determined by Article 3 (1)
of the Rome Convention,8 which has been adopted and implemented in all
member states of the European Union. In the United States, the principle
of free party choice of law flows from Restatement (Second) §187 and UCC
§1-105.9 However, the supremacy of party autonomy in both the United States
and Europe is not a matter of course. Rather, it is the result of a vigorous debate
that lasted for many years and ended only some 30 years ago.

1. The Supremacy of Party Autonomy in Europe and the United States

At the beginning of the twentieth century, the parties’ right to choose the
applicable law was a highly disputed issue on both sides of the Atlantic.10 In
Europe, where the Italian scholar Pasquale Stanislao Manicini had laid the
foundation for the modern doctrine of party autonomy during the nineteenth

8 E.C. Convention on the law applicable to contractual obligations (consolidated version in
1998 O.J. (C 27) 34 et seq.) [hereinafter Rome Convention].

9 In February 2001, the National Conference of Commissioners on Uniform State Laws adopted
a new Article 1 (General Provisions) including a new UCC §1-301 that is meant to replace
the old UCC §1-105. However, so far not all states have enacted implementing legislation.
And most of the states that have done so did not adopt the new UCC §1-301 but retained
UCC §1-105. Therefore, cross-border sales within the United States are still for the most part
governed by state laws corresponding to §1-105 UCC. For a detailed account of the criticism
of §1-301, see Jack M. Graves, Party Autonomy in Choice of Commercial Law: The Failure of
Revised U.C.C. §1-301 and a Proposal for Broader Reform, 36 Seton Hall L. Rev. 59 (2005).

10 See, for a more detailed account, Frank Vischer, Internationales Vertragsrecht 29–39
(1962); Rainer Magold, Die Parteiautonomie im Internationalen und interlokalen

Vertragsrecht der Vereinigten Staaten von Amerika 49–84 (1987); André Aloys Wicki,
Zur Dogmengeschichte der Parteiautonomie im internationalen Privatrecht

(1965); Hessel E. Yntema, “Autonomy” in Choice of Law, 1 Am. J. Comp. L. 341 (1952).
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century,11 courts were divided in their attitudes toward freedom of choice.
Whereas judges in England,12 Germany,13 and France14 generally tended to
favor party autonomy, courts in other states proved to be more hostile.15 By
the same token, the European academic community was split. Whereas some
followed the courts and supported free party choice of law pointing to the
concept of individual freedom as well as the virtue of legal certainty,16 many
prominent conflicts scholars did not allow the parties to avoid the otherwise
applicable law.17 They essentially argued that parties could not raise themselves
above the law of one state by choosing the law of another state. In view of
increased international trade, however, the resistance against the free party
choice of law melted away in the course of the twentieth century. By the 1960s,
little was left of the former opposition to choice-of-law clauses, and the parties’
freedom to choose was generally accepted. The final victory came in 1980 when
the principle of party autonomy was incorporated into the Rome Convention.

11 See, for a detailed account, Yuko Nishitani, Mancini und die Parteiautonomie im Inter-

nationalen Privatrecht (2000).
12 See, e.g., In re: Missouri Steamship Company (1889) 42 Ch.D. 321, 326; Spurrier v. La Cloche

[1902] A.C. 446, 447; Montgomery v. Zarifi [1918] 2 S.L.T. 110, 113; Indian and General Investment
Trust, Ltd. v. Borax Consolidated, Ltd. [1920] 1 K.B. 539, 545.

13 See, e.g., Reichsgericht [RG] [Imperial Court of Justice], Oct. 3, 1923, Entscheidungen des
Reichsgerichts in Zivilsachen [RGZ] 108, 241, 243; RG, Jan 27, 1928, RGZ 120, 70, 72.

14 See, e.g., Cour de Cassation [Supreme Court], Dec. 5, 1910, 39 Clunet 1156–58 (1912).
15 In Switzerland, for example, up until 1952, the courts limited the parties’ freedom to choose the

rules governing performance of the contract. They did not allow parties to choose the applicable
law with regard to the validity of the contract. See, e.g., Schweizerisches Bundesgericht [BG]
[Supreme Court], June 9, 1906, Entscheidungen des schweizerischen Bundesgerichts [BGE],
BGE 32 II 415, 417; BG, Dec. 14, 1920, BGE 46 II, 490, 493; BG, June 9, 1936, BGE 62 II, 125;
BG, June 3, 1947, BGE 73 II, 102, 104–5; BG, Feb. 28, 1950, BGE 76 II, 33, 36.

16 Neubecker, Das Internationale Privatrecht auf deutschrechtlicher Grundlage, Jahrbuch

für den Internationalen Rechtsverkehr [J. Int. Rverk] 8, 81–3 (1912/13); Ernst
Rabel, Rechtsvergleichung und internationale Rechtsprechung, 1 Rabels Zeitschrift für

ausländisches und internationales Privatrecht [RabelsZ] 5, 41 (1927); Gerhard Mayer,
Zur Parteiautonomie als Kollisionsnorm, 44 Niemeyers Zeitschrift für internationales

Recht [NiemZ] 103, 121–39 (1931), Georg Melchior, Die Grundlagen des deutschen

Internationalen Privatrechts 498–531 (1932); Paul Lerebours-Pigeonnière, Précis de

droit international privé 218–23, 368 (1st ed., 1928); P. Kayser, L’autonomie de la volonté
en droit international privé dans la jurisprudence françaises, 58 Clunet 32 et seq. (1931); Marcel
Planiol & George Ripert, Traité, pratique de droit civil francais, Volume 6, 37, 639–44
(1930).

17 See, e.g., Marcel Caleb, Essai sur le principe de l’autonomie de la volonté en droit

international privé (1927); Ernst Frankenstein, Internationales Privatrecht, Volume

II 158 et seq. (1929); Hans Lewald, Das Deutsche Internationale Privatrecht auf Grund-

lage der Rechtsprechung 199 et seq. (1931); Jean-Pierre Niboyet, La théorie de l’autonomie
de la volonté, 16 Recueil des Cours 5–116 (1927 I).
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In the United States, as in Europe, party autonomy was the focal point
of a fierce debate at the beginning of the twentieth century. The divide ran
more or less between courts and scholars: whereas most American courts,
and especially the U.S. Supreme Court, recognized a party choice of law,18

many scholars were less favorably inclined.19 Notably, Joseph H. Beale, the
Reporter for the Restatement (First), considered the applicable law to be a
matter of state sovereignty and, therefore, held that it was beyond the reach of
the parties.20 As a result, the Restatement (First) remained silent on the issue,
implicitly denying any freedom to choose the applicable law.21 However, over
the years, the judges’ viewpoint held sway. Today, Restatement (Second) §187
allows for party autonomy, and – even though it is not binding by itself – it is
followed throughout the United States. Even states that formally still adhere
to the Restatement (First),22 or apply various forms of interest analysis, accept
§187 and the free choice of law as a basic principle of contract conflicts.23

As Patrick J. Borchers has pointed out: “ . . . courts of all conflicts stripes have
flocked to the Second Restatement’s broad endorsement of party autonomy
in §187.”24 Just as well, UCC §1-105 has been adopted in all of the American
states.

After many years of discussion, party autonomy this has prevailed in both
Europe and the United States. It is often termed “a universal approach”25

which has also proved to be a success in practice: the majority of international
contracts provide for a choice-of-law clause. And by far, most of these clauses

18 See, e.g., London Assurance v. Companhia de Moagens do Barreior, 167 U.S. 149, 17 S.Ct. 785,
790 (1897); Mutual Life Insurance Company of New York v. Tine Cohen, 179 U.S. 262, 21 S.Ct.
106, 109 (1900); Pinney v. Nelson, 183 U.S. 144, 22 S.Ct. 52, 54 (1901); Mutual Life Insurance
Company of New York v. Hill, 193 U.S. 551, 24 S.Ct. 538, 540 (1904). See also the study of Joseph
H. Beale, What Law Governs the Validity of a Contract, 23 Harv. L. Rev. 1 (1909/10).

19 See, e.g., Beale, supra note 18, at 260–66; Raleigh C. Minor, Conflict of Laws; or, Private

International Law 401 (1901).
20 Joseph H. Beale, A Treatise on the Conflict of Laws, Volume 2, 1079–80 (1935).
21 American Law Institute, Restatement (First) of Conflict of Laws (1934).
22 In view of the private international law of contracts, these states are Alabama, Florida, Geor-

gia, Kansas, Maryland, New Mexico, Rhode Island, South Carolina, Tennessee, Virginia,
and Wyoming. See Symeon C. Symeonides, Choice of Law in the American Courts in 2004:
Eighteenth Annual Survey, 52 Am. J. Comp. L. 919, 944 (2004).

23 Symeon C. Symeonides, The Judicial Acceptance of the Second Conflicts Restatement: A Mixed
Blessing 56 Md. L. Rev. 1248 (1997). See also Symeon C. Symeonides, Choice of Law in the
American Courts in 1996: Tenth Annual Survey, 45 Am. J. Comp. L. 447, 488 (1997).

24 Patrick J. Borchers, Choice of Law in the American Courts in 1992: Observations and Reflections,
42 Am. J. Comp. L. 125, 135 (1994).

25 Borchers, supra note 24, at 135. See also Russell J. Weintraub, Functional Developments in
Choice of Law for Contracts, 187 Recueil des Cours 239, 271 (1984).
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are upheld by the courts when disputes arise.26 It is against this background
that party autonomy – today – is not seriously called into question on either
side of the Atlantic. That this is so becomes obvious when looking to reform
projects in the private international law of contracts: in Europe, the Rome
Convention is currently under review and will soon be replaced by a Com-
munity Regulation.27 However, Article 3 (1) on party autonomy will essentially
remain unchanged. By the same token, the latest revision of the UCC, which
has introduced a new UCC §1-301 to replace UCC §1-105,28 does not touch on
the parties’ right to choose the applicable law.

2. The Limitations to Party Autonomy in Europe and the United States

Beyond the mere fact that party autonomy has emerged as the dominant instru-
ment in the private international law of both Europe and the United States,

26 According to a recent study involving 697 American cases, choice-of-law clauses are enforced in
85 percent of the cases. See Larry Ribstein, From Efficiency to Politics in Contractual Choice of
Law, 37 Ga. L. Rev. 363, 374–75 (2003). See also the annual reports of Symeon C. Symeonides:
Choice of Law in the American Courts in 2001: Fifteenth Annual Survey, 50 Am. J. Comp. L. 1,
21 (2002) (“Of the many 2001 cases in which the outcome depended on a choice-of-law clause,
the most noteworthy are those few cases in which the clause was either not enforced or ran
into difficulty”); Choice of Law in the American Courts in 2000: As the Century Turns, 49 Am.

J. Comp. L. 1, 37 (2002) (“Among the few cases that refused to enforce the choice-of-law clause
in 2000 . . . ”); Choice of Law in the American Courts in 1999: One More Year, 48 Am. J. Comp.

L. 143, 159 (2000) (“Of the few cases that did not uphold the choice-of-law clause . . . ”); Choice
of Law in the American Courts in 1998: Twelfth Annual Survey, 47 Am. J. Comp. L. 327, 384

(1999) (“Among the myriad cases that upheld choice-of-law clauses in 1998 . . . ”); Choice of
Law in the American Courts in 1997, 46 Am. J. Comp. L. 233, 273 (1998) (“As in previous years,
contract conflicts in which the contract contains a choice-of-law clause are too numerous to
mention. . . . The vast majority of these cases routinely uphold such clauses . . . .”); Choice of
Law in the American Courts in 1996, supra note 23, at 488 (“As in previous years, the vast majority
of these cases uphold the choice-of-law clause. . . . Of the more than one hundred 1996 cases
that adequately discuss the choice-of-law clause, only six cases have not upheld the clause . . . ”);
Choice of Law in the American Courts in 1994: A View “From the Trenches”, 43 Am. J. Comp.

L. 1, 54 (1995) (“During 1994, a total of 171 cases involving a choice-of-law clause were decided
by American courts other than state district courts. In 31 of those cases, the choice-of-law clause
was not at issue. Of the remaining 137 cases, the choice-of-law clause was: upheld without
significant discussion in 61 cases; upheld after scrutiny or significant discussion in 49 cases;
and not upheld in 30 cases.”); Choice of Law in the American Courts in 1993 (and in the Six
Previous Years), 42 Am. J. Comp. L. 599, 642 (1994) (“In all but eleven of the 211 cases involving a
choice-of-law clause, the clause was either expressly upheld or did not affect the outcome.”).

27 See the European Commission’s Proposal of the European Parliament and the Council
for a Regulation on the law applicable to contractual obligations of December 15, 2005,
COM(2005) 650 final [hereinafter Proposal for a Rom-I Regulation]. For a detailed account
See the accompanying Explanatory memorandum and the expert opinion of the Max Planck
Institute for Comparative and International Private Law. Comments on the Proposal for a Coun-
cil Regulation of the European Parliament and the Council on the law applicable to cantractual
obligations (Rome I), 71 RabelsZ 225–344 (2007).

28 See supra note 9.
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the two legal systems have moved closer in view of other features as well.
Most importantly, neither grants unlimited party autonomy. In fact, under the
Rome Convention, the Restatement (Second), and under the UCC, a number
of restrictions on the freedom of choice are in place. And even though not all of
the restrictions look the same under the respective provisions, a closer analysis
proves that their application and interpretation over the few last years has often
led to rather similar results in practice.

a) Connection to a Foreign Law

A first limitation to party autonomy that has surfaced on both sides of the
Atlantic during the twentieth century relates to choice-of-law clauses in purely
domestic cases. According to Article 3 (3) of the Rome Convention, a choice
of a foreign law, whether or not it is accompanied by the choice of a foreign
tribunal, does not prejudice the application of the mandatory laws of that coun-
try, when all other elements relevant to the contract at the time of the choice
are connected with one country only. In purely domestic cases, a choice-of-law
clause, therefore, will not be enforced in view of the mandatory provisions of
the law that would be applicable had the parties not agreed on a foreign law.
The Restatement (Second) and the UCC do not contain an express provi-
sion that corresponds to Article 3 (3) of the Rome Convention. This, however,
does not mean that the parties may derogate from the mandatory provisions of
the law otherwise applicable even if there is no connection to a foreign state:
the commentary to Restatement (Second) §187 states that the provision does
only apply “when two or more states have an interest in the determination of
the particular issue.”29 Therefore, it is not applicable “when all contacts are
located in a single state and when, as a consequence, there is only one inter-
ested state.”30 That this statement has not only theoretical but also practical
meaning becomes obvious when looking at the cases rendered under Restate-
ment (Second) §187, as well as under UCC §1-105 (1). All cases decided under
either of the two provisions during the last couple of years touch upon the legal
systems of at least two states.31

However, more relevant than the mere fact that both American law and
European law restrict the free party choice of law in purely domestic cases is
the question: what exactly is considered to be a domestic case under both legal
regimes? In other words: what amounts to a sufficient relationship to a foreign
law? Which elements turn a domestic case into an international case? A look

29 Restatement (Second) §187, cmt. d). 30 Restatement (Second) §187, cmt. d).
31 See the cases cited in Scoles, Hay, Borchers & Symeonides, supra note 1, §18, at 946–87.
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at the relevant case law shows that courts in both Europe and the United States
do not require much in order to assume a connection to a foreign country.
It is usually regarded as sufficient if one of the parties is habitually resident
abroad; if one of the parties is incorporated abroad; if one of the parties has his
or her principal place of business abroad; if the contract was entered abroad;
or if performance is to take place abroad.32 This holds true even if all but one
element are connected with one country only.33 As a result, it is fair to say
that both American law and European law do not only require a sufficient
relationship to a foreign law but also find such a relationship in essentially
the same cases. However, it is also fair to say that the threshold for finding a
sufficient relationship is rather low on both sides of the Atlantic. Therefore,
the limitation relating to purely domestic cases does not amount to a major
obstacle to a free choice of law in practice.34

b) Substantial Relationship to the Chosen Law

In addition to limiting the free party choice of law in purely domestic cases,
American law imposes further restrictions on party autonomy, when the choice
of law touches upon the mandatory provisions of the law otherwise applicable
to the transaction: according to Restatement (Second) §187 (2) (a) and UCC §1-
105 (1), the law of the state chosen by the parties will only be applied if the chosen
state has a substantial relationship to the parties or the transaction. A choice-of-
law clause, thus, will not be enforced against the mandatory provisions of the
law otherwise applicable if there is a lack of a substantial relationship between
the contract and the chosen law. The Rome Convention, in contrast, does not
require a substantial or other relationship to the chosen law.35 As long as the
contract is connected to more than one country in the meaning of Article 3 (3),

32 See, for Article 3 (3) of the Rome Convention Dieter Martiny, Deutsches Internationales
Privatrecht, in Internationales Vertragsrecht 59, 71–2, no. 62 (Christoph Reithmann &
Dieter Martiny eds., 6th ed. 2004). See for Restatement (Second) §187 and UCC §1-105 the
cases cited in Scoles, Hay, Borchers & Symeonides, supra note 1, §18, at 946–87.

33 See Richard Plender & Michael Wilderspin, The European Contracts Convention no.
5–24, 105 (2001) and F.M.B. Reynolds, Vita Food Resurgent, 108 L.Q.R. 395 (1992). Both refer
to the case of Svolmar Shipping Co. Ltd. v. Hellenic Steel Co. [The Komnino S] [1991] Lloyd’s
Rep. 370 which, however, was decided under the English common-law rules.

34 Note, however, the case of Prows v. Pinpoint Retail Systems, Inc. 868 P.2d 809 (Utah 1993),
in which the Supreme Court of Utah – wrongfully – limited the analysis to the question
whether there was a connection to more than one American state thereby neglecting that the
Restatement (Second) applies to national and international cases.

35 Plender & Wilderspin, supra note 33, no. 5–25, at 105–6.
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a choice-of-law clause will be enforced.36 The Rome Convention, therefore,
imposes less strict requirements for the enforcement of choice-of-law clauses
than the Restatement (Second) or the UCC.37

In practice, however, the differences between the two conflicts’ regimes
have turned out to be minor during the last few years. Several factors are
responsible for this finding: first, under Restatement (Second) §187 (2) (a), the
absence of a substantial relationship to the chosen law can be cured by the
presence of another reasonable basis for the parties’ choice. A reasonable basis,
in this sense, exists, for example, when the parties conclude and perform the
contract in countries whose law is relatively undeveloped.38 But there are other
situations in which the parties have good reasons to provide for the application
of a foreign law. In fact, there are few situations in which the parties do not
have a good reason for a choice of law.39 As the commentary to Restatement
(Second) §187 (2) (a) points out: parties enter into contracts for serious purposes
and usually do not provide for a choice-of-law clause “in the spirit of adventure”
or to provide “mental exercise for the judge.”40

Second, and more importantly, courts in the United States have lowered
the requirements that need to be met in order to find a substantial relationship
to the chosen law. Today, a sufficient substantial relationship is, for example,
assumed when the parties choose the law of the state where the contract was

36 See, for example, the infamous German Gran Canaria Timeshare cases in which the plaintiffs
were German nationals and resident in Germany who had, while on holiday in Spain, signed
onerous timeshare contracts relating to property situated in Spain. The choice-of-law clause
in these contracts provided for the application of the law of the Isle of Man which had a
connection to the transaction only insofar as the timeshare sellers were companies registered
in the Isle of Man. This connection, however, was rather weak because the contracts were to
be performed by the timeshare sellers’ German subsidiaries. See Bundesgerichtshof [BGH]
[Federal Court of Justice], Mar. 19, 1997, Die Deutsche Rechtsprechung auf dem Gebiet

des Internationalen Privatrechts [IPRspr.] 1997, no. 34.
37 See also Patrick J. Borchers, The Internationalization of Contractual Conflicts Law 28 Vand.

J. Transnat’l L. 421, 434 (1995); Reimann, supra note 4, at 578.
38 Restatement (Second) §187, cmt. f).
39 As one commentator has noted: “It is not clear why any choice the parties mutually agree to

is not prima facie ‘reasonable.’” See Larry E. Ribstein, Choosing Law by Contract, 18 J. Corp.

L. 245, 264 (1993).
40 Restatement (Second) §187, cmt. f). See, e.g., Radioactive, J. V. v. Manson, 153 F. Supp. 2d

462 (S.D.N.Y: 2001). The case revolved around a music recording contract containing a New
York choice-of-law clause. The court noted that New York had sufficient contracts within the
contract. However, it also held that even in the absence of such contacts, the choice of New
York law would have been reasonable: “New York federal and state courts have significant
experience with music industry contracts, and the parties wanted to avail themselves of that
experience by selecting a New York forum and New York law.” Id., at 471.
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made;41 where performance of the contract is to take place;42 where one of the
parties is domiciled;43 where one of the parties is incorporated;44 or where one
of the parties has his or her principal place of business.45 However, any other
relationship to a foreign state, however small, will also suffice. In Evans v. Harry
Robinson Pontiac-Buick, Inc.,46 for example, the Supreme Court of Arkansas
upheld a choice of Texas law relating to a retail installment agreement entered
into in Arkansas between an Arkansas buyer and an Arkansas car dealer on
the fact that the contract had been assigned to a Texas finance company. The
court found that this assignment, in combination with the buyer’s knowledge
of it, established a sufficient relationship with Texas to justify the application of
Texas law to the retail installment agreement.47 Just as well, the Supreme Court
of Massachusetts upheld a Massachusetts choice of law in Hodas v. Morin.48

The case revolved around a contract for surrogate motherhood between a
Connecticut couple and a New York woman. According to the gestational
carrier agreement, all of the steps necessary to carry out the contract, including
implantation and prenatal care were to take place in Connecticut. Yet, when
the genetic parents brought an action for prebirth judgments of parentage and
for issuance of a prebirth record of birth, the court upheld the Massachusetts
choice of law. It argued that Massachusetts had a substantial relationship to the
transaction because the contract envisaged delivery of the child in a hospital
in Massachusetts.

41 Restatement (Second) §187, cmt. f). 42 Restatement (Second) §187, cmt. f).
43 Restatement (Second) §187, cmt. f). See, e.g., Ticknor v. Choice Hotels Int’l Inc. 265 F.3d 931

(9th Cir. 2001); Johnson v. Ventra Group, Inc. 191 F.3d 732 (6th Cir, 1999); International Business
Machines Corporation v. Bajorek 191 F.3d 1033 (9th Cir. 1999).

44 See, e.g., Ciena Corporation v. Jarrard, 203 F.3d 312, 324 (4th Cir. 2000); Dopp v. Teachers
Insurance and Annuity Association, 1993 WL 404076 (S.D.N.Y. 1993); Nedlloyd Lines B.V. v.
Superior Court 3 Cal.4th 459, 467 (1992). See also Curtis 1000, Inc. v. Suess 24 F.3d 941, 948 (7th
Cir. 1994) (refusing the enforcement of a Delaware choice-of-law clause for lack of a substantial
relationship with that state, even though one of the parties was incorporated in Delaware);
Triad Fin. Establishment v. Tumpane, 611 F.Supp 157, 163–64 (1985) (refusing the enforcement
a New York choice-of-law clause in a marketing agreement between a Liechtenstein company
and a New York corporation with main office in Washington, DC and only two employees in
New York).

45 Restatement (Second) §187, cmt. f). See, e.g., A. G. Edwards & Sons. Inc. v. Smith 736 F.Supp.
1030, 1036 (D.Ariz. 1989); Long v. Holland American Law Westours, Inc. 26 P.3d 430 (Alaska
2001).

46 336 Ark. 155, 983 S. W.2d 946 (1999).
47 See also the pre-Restatement case, Hellenic Lines, Ltd. v. Embassy of Pakistan, 307 F.Supp.

947 (S.D.N.Y. 1969) (upholding a choice of English law in a contract for the shipping of goods
from Pakistan to the United States on a Greek vessel without further discussion).

48 814 N.E. 2d 320 (Mass. 2004).
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Against this background, it seems that American courts consider almost any
relationship to the foreign law as a substantial relationship in the meaning of
Restatement (Second) §187 (2) (a) and, therefore, reduce the number of cases
in which a choice-of-law clause will not be enforced against the mandatory
provisions of the law that is otherwise applicable. Actually, during the last
few years in the United States, only a few choice-of-law clauses relating to a
contract have not been enforced for lack of a substantial relationship under
Restatement (Second) §187 (2) (a) or UCC §1-105.49 Compared to the number
of cases in which the courts have upheld choice-of-law clauses despite partly
negligible contacts to the chosen law, the number of cases invalidating choice-
of-law clauses for insufficient relationship to the chosen law is so small that
they must be deemed exceptions.50 These cases certainly cannot impair the
general impression that the substantial relationship requirement embodied in
Restatement (Second) §187 (2) (b) and UCC §1-105 does not play a significant
role in practice and that, as a result thereof, the United States is moving closer to
Europe.

That American law and European law are moving closer to each other
becomes also obvious when looking at recent legislative developments in the
field. To begin with, several American states have eased the choice of an unre-
lated law. Oregon and Louisiana, for example, have enacted statutes that do
not require any connection to the chosen law.51 Additionally, Texas has enacted
a provision that allows a choice of law for transactions involving not less than
US$1,000,000.00 regardless of whether the transaction bears a reasonable rela-
tion to that jurisdiction.52 By the same token, California, Illinois, and New

49 Sentinel Industrial Contracting Corp. v. Kimmins Industrial Service Corp., 743 S.2d 954 (Miss.
1999) (refusing the enforcement of a Texas choice-of-law in a contract that provided for the
dismantlement of an Exxon ammonia plant located in Mississippi and for its shipment and
reassembly in Pakistan); United Countries Trust Company v. Mac Lum, Inc, 643 F. 2d 1140
(5th Cir. 1981) (refusing the enforcement of a New York choice of law in a sale-and-lease-back
contract between a Kentucky corporation and a New Jersey corporation concerning restaurant
fixtures and equipment located in Georgia). See also Curtis 1000, Inc. v. Suess, supra note 45;
Triad Fin. Establishment v. Tumpane, supra note 45; CCR Data Systems, Inc. v. Panasonic
Communications & Systems Company, 1995 WL 54380 (D.N.H., 1995); LaGuardia Associates
v. Holiday Hospitality Franchising, Inc., 92 F.Supp.2d 119 (E.D.N.Y. 2000).

50 See also William J. Woodward, Contractual Choice of Law: Legislative Choice in an Era of
Party Autonomy, 54 SMU L. Rev. 697, 716 (2001).

51 Louisiana Civil Code Art. 3540; Oregon Revised Statutes §81.120.
52 Texas Business & Commerce Code §35.51 (c). See for a detailed discussion Cindy G. Buys,

The Arbitrators’ Duty to Respect the Parties’ Choice of Law in Commercial Arbitration, 79
St. John’s L. Rev. 59, 82–9 (2005); Edith Friedler, Party Autonomy Revisited: A Statutory Solution
to a Choice-of-Law Problem, 36 J. Marshall L. Rev. 471 (1989).
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York allow for a free choice of their own law without any further requirements
as long as the transaction in question covers, in the aggregate, not less than
US$ 250,000.00.53 However, more important than these developments on the
state level is that the substantial relationship requirement has recently been
abandoned by both the new UCC §1-301 and UCITA §109 (a).54 If both acts
are implemented by the American states,55 they will further the apparent con-
vergence of European and American law.

c) Choice of State Law

The third limitation that has emerged in both the United States and Europe
relates to the subject matter of choice-of-law clauses: although both legal sys-
tems allow the parties to choose the law of a state, they do not recognize
the choice of general principles of law or nonstate codifications. In Europe,
this finding flows from the wording of the Rome Convention that leaves little
doubt that its conflicts rules only refer to state laws.56 Article 1 (1) expressly
stipulates that the Convention governs the “choice between the laws of dif-
ferent countries.” Furthermore, all other provisions, especially those dealing
with contracts, such as Articles 3 (3) and 7 (1) refer to the applicable law
as “the law of a country.” In the United States, in contrast, the situation is
not as clear. In fact, the issue is not even discussed much.57 However, the
most important provisions in the field, namely Restatement (Second) §187,
UCC §1-105 and the new UCC §1-301, designate the law to which reference
is made as the “law of a state.” And because “state” is defined in Restatement

53 New York General Obligations Law §5-1401; 735 Illinois Compiled Statute 105/5–5; California
Civil Code §1646.5.

54 However, according to the new UCC §1-301 (e) (1), a reasonable relation is required if one of
the parties is a consumer.

55 So far the UCITA has been implemented by two states, Maryland and Virginia. More states
are bound to follow. The new UCC §1-301, in contrast, has not yet been adopted on a large
scale. Most states that have implemented the revised version of Article 1 have retained UCC
§1-105. See, e.g., Alabama Code §7-1-301; Arkansas Code Ann. §4-1-301; Minnesota Statutes
Ann. §336, 1.301; Virginia Code Ann. §8.1A-301 (b), and supra note 9.

56 Lawrence Collins et al., Dicey and Morris on the Conflict of Laws, Volume 2 nos. 32-
066-32-068, 1563–64 (14th ed., 2006); Paul Lagarde, Le nouveau droit international privé des
contrats après l’entrée en vigeur de la convention de Rome du 19 juin 1980, 80 Rev. crit.

dr. internat. privé 287, 300–1 (1991); Ulrich Drobnig, The UNIDROIT Principles in the
Conflict of Laws, Uniform Law Review 385, 388 (1998); Ralf Michaels, Privatautonomie und
Privatkodifikation, 62 RabelsZ 580, 593–94 (1998); Peter North & J. J. Fawcett, Cheshire and

North’s Private International Law 559–60 (13th ed., 1999).
57 See only Symeon C. Symeonides, Contracts Subject to Non-State Norms, 54 Am. J. Comp. L.

209 (2006).
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(Second) §3 as a “territorial unit with a distinct body of law,” this wording sug-
gests that only the application – and the choice – of state law is contemplated.
Case law supports this finding: in Trans Meridian Trading Inc. v. Empresa
Nacional de Comercializacion de Insumos, for example, the Court of Appeals
for the 9th Circuit refused to enjoin payment on an international letter of credit
despite the fact that the contract had been expressly made, subject to the “Uni-
form Customs and Practices for Documentary Credit (1983 Revision) Interna-
tional Chamber of Commerce (Publication no. 400)” (UCP), which allowed
issuance of an injunction under the given circumstances. The court argued
that the UCP was not the law “of a foreign jurisdiction, but rather . . . a com-
pendium of commercial practices published by the International Chamber of
Commerce.” Therefore, “a provision in a letter of credit that the UCP gov-
erns the transaction” did not “prevent application of California’s Commercial
Code.”58

Against this background, it is fair to say that – at least in practice – not only
European law but also American law excludes the choice of a nonstate body of
law. However, despite this finding, two remarks are in order: first, the fact that a
choice of nonstate rules is not allowed under both legal systems does not mean
that such a choice is ignored all together.59 To the contrary: in both Europe
and the United States, a choice of nonstate rules is given effect with the help
of the doctrine of incorporation, which allows the parties, in the exercise and
within the limits of freedom of contract, to incorporate such rules as terms of
the contract.60 The comment to Restatement (Second) §187 expressly notes:
“The parties, generally speaking, have power to determine the terms of their
contractual engagement. They may spell out these terms in the contract. In
the alternative, they may incorporate into the contract by reference extrinsic
material, which, among other things, may be the provisions of some foreign
law.”61

The reporter’s note to the Restatement (Second) §187 adds “that the parties
may also stipulate for the application of trade association rules or well-known

58 829 F.2d 949, 953–54 (9th Cir. 1987) confirming Pubali Bank v. City National Bank 777 F.2d
1340, 1343 (9th Cir. 1985). See also P. John Kozyris, Choice of Law in the American Courts in
1987: An Overview, 36 Am. J. Comp. L. 547, 561 (1988).

59 See also Ralf Michaels, The Re-State-Ment of Non-State Law: The State, Choice of Law, and the
Challenge from Global Legal Pluralism, 51 Wayne L. Rev. 1209, 1231–33 (2005); Symeonides,
supra note 57, at 215–21.

60 Drobnig, supra note 56, at 386; Lagarde, supra note 56, at 300–1; Michaels, supra note 56, at
595–96; Symeonides, supra note 57, at 216–17 (2006).

61 Restatement (Second) §187, cmt. c). By the same token, comment 1 to UCC §1-105 provides
that “an agreement as to choice of law may sometimes take effect as shorthand expression of
the intent of the parties as to matters governed by their agreement.”
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commercial customs.”62 And the comment to the new UCC §1-302 empha-
sizes that the parties may depart from the variable provisions of the UCC “by
stating that their relationship will be governed by recognized bodies of rules or
principles applicable to commercial transactions.”63 As examples for such bod-
ies of rules or principles, the comment refers to “those that are promulgated
by intergovernmental authorities such as UNCITRAL or UNIDROIT (see,
e.g., Unidroit Principles of International Commercial Contracts), or non-legal
codes such as trade codes.”64

Second, even though European and American law do not honor a choice
of a nonstate body of law, at present, it seems that attitudes on both sides of
the Atlantic are in the process of changing: to begin with, two American states,
Oregon and Louisiana, have recently adopted choice-of-law statutes that effec-
tively abandon any limitation in this context. In particular, they have enacted
provisions that expressly allow the parties to choose the governing “law” rather
than the “law of a state.”65 That this is meant to broaden the parties’ choice as
compared to the Restatement (Second) or the UCC becomes obvious when
looking to the official comments to the Oregon codification, There, it is empha-
sized that “parties to an international contract may choose to have it gov-
erned by the Unidroit Principles of International Commercial Contracts.”66

In addition, in Europe, Article 3 (2) of the recently submitted Proposal for a

62 Restatement (Second) §187, Reporter’s Note to subsection 1 quoting London Assurance v.
Companhia de Moagens, 167 U.S. 149 (1887) (dealing with average adjustment according to
usages of Lloyds); Boole v. Union Marine Insurance Company, 52 Cal. App. 207, 198 Pac. 416
(1921) (dealing with adjustment of loss according to English law and customs).

63 UCC §1-302, cmt. 2 (2001 Revision).
64 UCC §1-302, cmt. 2 (2001 Revision). This general principle is reiterated in other parts of

the UCC such as Article 5, which regulates letters of credit. According to the new version of
UCC §5-116 (c), parties are expressly allowed to make a letter of credit subject to any rules
of custom or practice such as the UCP. If the parties avail themselves of this option, “those
rules will govern” except to the extent of any conflict with the nonvariable provisions of the
UCC. Because §5-116 UCC has been adopted by all American states, with the exception of
Wisconsin, the Trans Meridian Trading case came out differently today. It would have come
out differently even back then if the law of New York had been applicable: according to N.Y.
UCC §5-102 (4) former Article 5 UCC did not apply if any portion of a letter of credit was
subject to the UCP. In the meantime, New York has adopted §5-116 (c) UCC without any
nonuniform amendments. See also Uniform Commercial Code (U.L.A. ), §5-116, no. 181–
83 (2002); Dellas W. Lee, Letters of Credit: What does Revised Article 5 have to offer to Issuers,
Applicants, and Beneficiaries? 101 Com. L. J. 234, 239–41 (1996).

65 Louisiana Civil Code Art. 3540; Oregon Revised Statutes §81.120. See, for a detailed discussion
of the Oregon statute, James A. R. Nafziger, Oregon’s Conflicts Law Applicable to Contracts,
38 Willamette L. Rev. 397–413 (2002); Symeon C. Symeonides, Codifying Choice of Law
for Contracts: The Oregon Experience, 67 RabelsZ 726–47 (2003).

66 Oregon Revised Statute §81.120, cmt. 3 printed in 38 Willamette L. Rev. 419 (2002).
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Rom-I Regulation67 provides that the parties will be allowed to “choose as the
applicable law the principles and rules recognised internationally or in the
Community.” According to the accompanying Explanatory Memorandum,
this wording is meant to “authorise the choice of the UNIDROIT Principles,
the European Principles of Contract Law or a possible future Community
instrument, while excluding the lex mercatoria, which is not precise enough,
or private codifications not adequately recognized by the international com-
munity.”68 It, therefore, seems that both in the United States and Europe, the
view that parties should be allowed to choose a nonstate body of law is gaining
ground.

d) Priority of Protective Laws

Next to the aforementioned limitations of party autonomy that impose require-
ments for the validity and enforceability of a free party choice of law, both
American law and European law restrict choice-of-law clauses when it comes
to certain contracts. These restrictions usually refer to contracts in which one
party is perceived to be systematically in a weaker position, most importantly
consumer contracts, employment contracts, and insurance contracts.69 How-
ever, whereas in Europe these limitations are expressly laid down in the Rome
Convention or – in the case of insurance contracts – in other Community
acts, courts in the United States had to develop the applicable principles over
a period of several years on a case-by-case basis.

1) Consumer Contracts
The most important transactions for which both American law and European
law significantly curtail the possibility of a free party choice of law are consumer
transactions, that is, transactions in which one party is a natural person acting
outside his trade or profession. In Europe, Article 5 (2) of the Rome Convention

67 See supra note 27.
68 See Explanatory Memorandum, supra note 27, at 5. However, the proposed provision is still

under discussion (See only the Proposal of the Finnish and German Council Presidency of
December 12, 2006, 16353/06 JUSTCIV 276 CODEC 1485 which calls for abandonment of
Article 3 (2) of the proposed Regulation). Therefore, it remains to be seen whether the final
Regulation will actually allow the choice of a nonstate body of law.

69 Additionally, in the United States choice-of-law clauses are given limited effect in franchise
contracts. See, e.g., Twin Cities Galleries, LLC v. Media Arts Group, Inc., 2006 WL 334908
(D. Minn.); Modern Computer Systems, Inc. v. Modern Banking Systems, Inc., 858 F.2d 1339
(8th Cir. 1988); Wright-Moore Corporation v. Ricoh Corporation, 908 F.2d 128 (7th Cir. 1990);
Tele-Save Merchandising Co. v. Consumers Distributing Company, Ltd., 814 F.2d 1120 (6th Cir.
1987). See also Scoles, Hay, Borchers & Symeonides, supra note 1, §18.5, at 966–74.
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provides that a choice-of-law clause in such contracts must not deprive the
consumer of the protection afforded to him by the mandatory rules of the
law of the country in which he has his habitual residence if the contract has
been concluded under certain circumstances.70 As a result, a choice of law
cannot strip the consumer of the coverage of the consumer protection laws
of his habitual residence. Instead, he may rely on the mandatory rules of
his habitual residence and, thus, invoke whichever law is the more favorable
to him.71

In the United States, in contrast, the effect of choice-of-law clauses in con-
sumer contracts is not expressly limited. Neither the Restatement (Second)
nor the UCC contain any provision to this extent. Nevertheless, over the years
American courts have found a means to protect consumers against choice-of-
law clauses: the fundamental public-policy doctrine laid down in Restatement
(Second) §187 (2) (b).72 According to this doctrine, a choice-of-law clause is
not effective to the extent that the application of the law of the state or country
designated would be contrary to a fundamental public policy of the state or
country, which has a materially greater interest than the chosen state in the
determination of the particular issue and that under §188, would be the state of
the applicable law in the absence of an effective choice of law by the parties.73

Of course, the concept of fundamental public policy is highly indeterminate.
The commentary to Restatement (Second) §187 (2) (b) even acknowledges
that “no detailed statement can be made of the situations when a ‘fundamen-
tal’ policy of the state of the otherwise applicable law will be found to exist.”
However, it points out that a fundamental public policy “may be embodied in
a statute . . . which is designed to protect a person against the oppressive use

70 More specifically, Article 5 (2) applies (i) if in the country of the consumer’s habitual residence,
the conclusion of the contract was preceded by a specific invitation addressed to the consumer,
or by advertising, and the consumer took all the steps necessary on his part for the conclusion
of the contract in that country; or (ii) if the other party or his agent received the consumer’s
order in that country; or (iii) if the consumer travelled from that country to another country
and there gave his order, provided that the consumer’s journey was arranged by the seller for
the purpose of inducing the consumer to buy.

71 C. G. J. Morse, The EEC Convention on the Law Applicable to Contractual Obligations 2 Ybk.

E.L. 107, 136–37 (1982); Plender & Wilderspin, supra note 33, no. 7–21, at 140.
72 UCC §1-105 (1) does not contain an express fundamental public-policy exemption. However,

it has been held that the public-policy limitation has to be read into the provision. See Mell v.
Goodbody & Co., 295 N.E. 2d 97, 100 (Ill. App. 1973). See Scoles, Hay, Borchers & Symeonides,
supra note 1, §18.12, at 985–86; Röhm & Koch, Choice of Law in International Distribution
Contracts: Obstacle or Opportunity, 11 N.Y. Int’l L. Rev. 1, 7 (1998).

73 A noteworthy statutory exception to the public-policy doctrine is housed in the Texas Business
& Commerce Code: According to §35.51 (b) a choice-of-law clause will be enforced even when
that choice contravenes a fundamental public policy of another state.
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of superior bargaining power.”74 Because consumer contracts are regarded as
one of the prime examples for contracts in which the parties are in unequal
bargaining positions, American courts tend to invalidate choice-of-law clauses
in consumer contracts for violation of public policy.75 Specifically, they tend
to invalidate choice-of-law clauses in consumer contracts that call for the
application of a law other than the law of the consumer’s habitual resi-
dence.76 The courts do so especially in cases where the consumer protec-
tion schemes of the law of the consumer’s habitual residence either exclude
any choice of law77 or prohibit any express or implied waiver.78 In America
Online, Inc. v. Superior Court,79 for example, the court did not enforce a Vir-
ginia choice-of-law clause in a contract for Internet services between America
Online and California consumers because California had a consumer pro-
tection statute providing that any waiver of the consumer’s rights under the
statute was void as contrary to California public policy. The consumers filed
a class action against America Online charging that the defendant continued
to debit their credit cards after the consumers terminated their subscription.
The court held that enforcement of the choice-of-law clause would be the
functional equivalent of a contractual waiver of the consumer protection pro-
visions of the California statute and held the clause unenforceable.80 Just
as well, the Supreme Court of Pennsylvania refused to enforce a Pennsylva-
nia choice-of-law clause in Stone Street Services, Inc. v. Daniels.81 The case
revolved around an annuity agreement sold by a Pennsylvania corporation to
a Kansas consumer who had suffered mental injury as a result of an accident.
A Kansas statute prohibited a party from “tak[ing] advantage of the inability
of the consumer reasonably to protect the consumer’s interest because of the

74 Restatement (Second) §187, cmt. g). See for a detailed discussion of this interpretation of the
public-policy exception Tele-Save Merchandising Co. v. Consumers Distributor Corporation,
814 F.2d 1120, 1123 (6th Cir. 1987); Wallace Hardware Company, Inc. v. Abrams 223 F.3d 382,
399 (6th Cir. 1999)

75 See also Symeon C. Symeonides, Choice of Law in the American Courts in 2005: Nineteenth
Annual Survey, 54 Am. J. Comp. L. 559, 619–23 (2006).

76 There are also cases that invalidate a choice-of-law clause in consumer contracts for violation
of a fundamental public policy of a third country. See, e.g., Long v. Holland American Law
Westours, Inc. 26 P.3d 430 (Alaska 2001).

77 Express exclusions are to be found, for example, in Louisiana and Oregon. See Louisiana
Revised Statutes §51:1418 C (1); Oregon Revised Statutes §81.105.

78 See, e.g., America Online, Inc. v. Superior Court, 108 Ca. Rptr.2d 699 (Calif. App. 2001); Stone
Street Services, Inc. v. Daniels, 2000 WL 1909373 (E.D.Pa. 2000).

79 108 Ca. Rptr.2d 699 (Calif. App. 2001).
80 See also Washington Mutual Bank v. Superior Court, 24 Cal.4th 906, 103 Cal.Rptr.2d 320, 15

P.3d 1071 (Cal. 2001).
81 2000 WL 1909373 (E.D.Pa. 2000).
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consumer’s physical infirmity, ignorance, illiteracy, inability to understand the
language of the agreement or similar fact.”82 Additionally, the statute prohib-
ited waiver of its provisions. The court held that Pennsylvania law should not be
applied because it would violate Kansas’s fundamental policy embodied in the
statute.

As a result of the American case law, consumers in the United States are
usually afforded the protection of the law of the habitual residence and thus, the
same protection as in Europe. Differences seem to remain only insofar as the
fundamental public-policy doctrine of the Restatement (Second) invalidates
a choice of law altogether, whereas Article 5 of the Rome Convention allows a
choice of law but calls for the application of the law of the consumer’s habitual
residence to the extent that it is more favorable than the chosen law. Article 5,
read literally, calls for application of a law mix based on a comparison of the
substantive results attained under the law chosen by the parties, on the one
hand, and the law of the consumer’s habitual residence, on the other hand.83 A
closer look, however, reveals that the workings of the two concepts in practice
is actually very similar: on the one hand, in Europe courts hardly ever engage
in the comparison of the chosen law and the law of the consumer’s habitual
residence required by Article 5. Instead, they either consider the mandatory
provisions of the consumer’s country as being applicable in spite of the parties’
choice of a foreign law or they apply the law of the habitual residence to
the entire contract.84 On the other hand, under the American fundamental
public-policy doctrine, the choice-of-law clause is only invalid if it goes against
a state’s fundamental public policy. This is only the case if the chosen law
affords less protection to the consumer than that state’s law. If it affords greater
protection, there is no violation of public policy, and the choice-of-law clause

82 Kansas Statutes §50–627 (b) (1).
83 Jürgen Basedow, Internationales Verbrauchervertragsrecht – Erfahrungen, Prinzipien und

Europäische Reform, in Festschrift für Erik Jayme, Volume I 3, 15–16 (Heinz-Peter Mansel
et al. eds., 2004) [hereinafter Basedow, Internationales Verbrauchervertragsrecht]; Jürgen Base-
dow, Consumer Contracts and Insurance Contracts in a Future Rom-I Regulation, in Enforce-

ment of International Contracts in the European Union. Covergence and Diver-

gence between Brussels I and Rome I 269, 279–80 (J. Meeusen et al. eds., 2004)
[hereinafter Basedow, Consumer Contracts and Insurance Contracts in a Future Rom-
I Regulation]; Dicey & Morris, supra note 56, no. 33-014, at 1640–41; Dieter Mar-
tiny, Verbraucherverträge, in Internationales Vertragsrecht, supra note 32, no. 826, at
684–85.

84 See, e.g., BGH, Oct. 26, 1993, IPRspr. 1993, no. 37, 97; Tribunal d’instance Niort, July 1, 1998,
Contrats, Concurrence, Consommation 18, no. 137 (1998). See, for a detailed account.
Basedow, Internationales Verbrauchervertragsrecht, supra note 83, at 16–17; Basedow, Consumer
Contracts and Insurance Contracts in a Future Rom-I Regulation, supra note 83, at 279–82.
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will be enforced. Just like under the Rome Convention, it is, therefore, the law
more favorable to the consumer that will usually prevail.

The finding of transatlantic convergence is also supported by recent legisla-
tive enactments: both the Louisiana and the new Oregon choice-of-law codes
provide for the application of the law at the consumer’s habitual residence if
his assent to the contract was obtained in that state, or if he was induced to
enter into the contract for example by an invitation or advertisement in that
state.85 Additionally, both the new UCC and the UCITA contain special rules
for consumer contracts that provide for the application of the law most favor-
able to the consumer: according to the new UCC §1-301 (e) (2) a free choice of
law may not deprive the consumer of the protection of any mandatory rule of
law of the state or the country in which he or she principally resides or – if the
transaction is a sale of goods – of the state or country in which he or she both
made the contract and took delivery of those goods, if such state or country is
not the state or country in which he or she principally resides. By the same
token, UCITA §109 (a) provides that a choice of law is not enforceable in a
consumer contract to the extent it would vary a rule that may not be varied
by agreement under the law of the jurisdiction whose law would apply in the
absence of the agreement. Because both provisions are clearly modeled after
Article 5 of the Rome Convention,86 they prove, again, that American law and
European law are moving closer.87

2) Employment Contracts
In addition to consumer contracts, the Rome Convention also grants special
protection to employees: according to Article 6 (1), a choice-of-law clause in an

85 Louisiana Revised Statutes §51:1418 B and C (1); Oregon Revised Statutes §81.105 (4).
86 See, for the implementing status of the two Acts, supra note 55.
87 It needs to be mentioned, however, that Article 5 (1), which served as a model for UCC

§1-301 and UCITA §109, is currently under discussion. More specifically, Article 5 (1) of the
Proposal for a Rom I-Regulation excludes any choice of law in consumer contracts and calls
for the application of the law of the consumer’s habitual residence. It, thus, abandons the
very approach that has just been adopted in the United States. However, the draft provision
is highly disputed so that – as of early 2007 – it is unclear whether it will finally be enacted
(See only the – rather critical – Opinion of the European Economic and Social Committee
on the Proposal for a Rome I-Regulation, 2006 O.J. (C 318) 56, 59). But even if the proposed
Article 5 (1) is enacted it is unlikely that it will lead to substantial change in practice: First, it
has been mentioned earlier, that European courts, under the current regime, do not engage
in a comparison of substantive laws but tend to apply the law of the consumer’s habitual
residence to the entire contract. Second, even if a choice-of-law clause is completely excluded
in consumer contracts terms of a foreign law may still be incorporated by reference. Because
incorporation operates within the limits of the freedom of contract, the difference between the
current and the envisioned Article 5 is minor.
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employment contract must not deprive the employee of the protection of the
mandatory rules of law that would be applicable in the absence of a choice of
law,88 that is, the law of the country where the employee habitually carries out
his work. A choice-of-law clause in an employment contract, therefore, cannot
strip the employee of the protective laws of the place of his employment. The
employee may always rely on the mandatory rules of this place and thereby
rely on whichever law is more favorable to him.

The Restatement (Second) and the UCC, in contrast, do not provide for any
rules designed to protect employees against a choice of law. But does that mean
that the parties are really free to choose the applicable law in the United States?
At first glance, the answer seems to be yes. There are many cases in which
choice-of-law clauses were actually upheld. A closer look, however, reveals
that most of these cases revolved around choice-of-law clauses that called for
the application of the law of the place of employment.89 Cases enforcing
choice-of-law clauses calling for the application of a different law are few and –
most importantly – date back to the 1970s.90 Recent cases, in contrast, indicate
that American courts tend to invalidate choice-of-law clauses in employment
contracts under the fundamental public-policy exception entailed in Restate-
ment (Second) §187 (2) (b).91 Specifically, American courts tend to invalidate
choice-of-law clauses that call for application of a law other than the law of the
place of employment, the main argument being that this would usually be the
law otherwise applicable under Restatement (Second) §188.92 Especially when

88 The Proposal for a Rome I- Regulation will not bring about any changes in this respect: Article
6 (1) of the Proposal is identical to Article 6 (1) of the Rome Convention.

89 See, e.g., Pirkey v. Hospital Corporation of America, 483 F.Supp. 770,772–73 (D. Col. 1980);
Upshaw v. Equitable Life Assurance Society of the United States, 85 F.R.D. 674, 676 (E.D.
Arkansas 1980); Penn-Dixi Industries, Inc. v. Penn-Dixi Steel Corporation 22 B.R. 794, 797
(Bky.S.D.N.Y. 1982). Burbank v. Ford Motor Company, 703 F.2d 865, 866–867 (5th Cir. 1983).
See also Parets v. Eaton Corporation, 479 F. Supp 512 (E.D. Mich. 1979) (upholding a Michigan
choice-of-law clause on the basis that Michigan was the envisioned place of employment after
completion of an assignment abroad).

90 See, e.g., Matthews v. Swift and Company, 465 F.2d 814 (5th Cir. 1972); Craig v. Bemis Company,
Inc. (5th Cir. 1975); Boase v. Lee Rubber & Tire Corporation, 437 F.2d 527 (3rd Cir. 1970).

91 See also Symeonides, Choice of Law in the American Courts in 2004, supra note 22, at 970
(“Because of the likely unequal bargaining power of the parties, choice-of-law clauses in
employment contracts usually encounter strict and often fatal judicial scrutiny.”).

92 See, for cases in which the law at the place of employment was applied in the absence of
a choice-of-law clause, Priestman v. Canadian Pacific Ltd., 782 F.Supp. 681 (D.Me. 1992);
Ferrofluidics Corporation v. Advanced Vacuum Components, Inc., 789 F.Supp. 1201 (D.N.H.
1992); D’Agostino v. Johnson & Johnson, Inc., 605 A.2d 252 (N.H.A pp. 1992); Brazones v. Prothe,
489 N.W. 2d 900 (S.D. 1992), Burnside v. Simpson Paper Company, 832 P.2d 537 (Wash. App.
1992).
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it comes to noncompetition agreements, American courts almost always ignore
a choice of law if the chosen law violates the employment protection laws of
the state where the employee had to perform the contract.93 But the domain
of the fundamental public-policy doctrine extends beyond noncompetition
agreements.94 In fact, it covers almost all contractual rights and duties arising
out of employment contracts. In the recent case Wright v. Martek Power, Inc.,95

for example, an employee, a Colorado citizen working in Colorado, brought
an action against his former employer, a Delaware corporation with its princi-
pal place of business in California, for breach of an implied covenant of good
faith and fair dealing. The employer denied this claim by pointing to a Texas
choice of law in the employment contract and the fact that Texas did not rec-
ognize any such implied covenants. The United States District Court for the
District of Colorado, however, struck down the choice-of-law clause. It argued
that Colorado – the state with the most significant relationship to the dispute –
recognized an implied covenant of good faith and fair dealing in all contracts.
Because this was an expression of Colorado’s interest in protecting the reason-
able expectations of the parties to an employment contract, the court held that
the application of Texas law would be contrary to a fundamental public policy
of Colorado.96 All in all, it seems, therefore, that – today – in a majority of
cases conflicts issues involving employment contracts are subjected to the law
of the place of employment. Because this is the rule that prevails in most cases
under Article 6 (1) of the Rome Convention, again a striking convergence in
results can be observed.

3) Insurance Contracts
A final type of contract that is afforded special treatment under both European
and American choice-of-law agreements are insurance contracts. Under both
regimes, the parties’ freedom to choose the applicable law is limited when
small business and consumer risks are involved. In Europe, this follows from a

93 See, e.g., Boyer v. Piper, Jaffray & Hopwood, Inc., 391 F.Supp. 471, 472–73 (D.S.D. 1975);
Forney Industries, Inc. v. Andre, 246 F.Supp. 333, 334–35 (D.N.D. 1965); DeSantis v. Wackenhut
Corporation, 793 S.W. 2d 670, 677–81 (Tex. 1990); Nasco, Inc. v. Gimbert, 239 Ga. 675, 676
(1977).

94 A violation of a state’s fundamental public policy is most likely to be found when choice-of-law
clauses are excluded by statutes. See, e.g., Florida Statutes §685.101 (2) (b); Ohio Revised Code
§2307.39.

95 314 F.Supp. 2d 1065 (U.S.D.C. Colorado 2004). See also Coleman v. Zenodata Corporation,
2004 WL 2202027 (Cal. App.); Davies v. Humble Oil & Refining Company, 283 So.2d 783,
786–90 (La. Ct. App. 1973).

96 Id., at 1067–68.
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complex – and at times, inconsistent – interplay of different provisions whose
application depends on the type and the location of the risk insured: first, if
the contract is for nonlife insurance and the risk is located in the European
Community, Articles 7 and 8 of Directive 88/35797 provide for the application
of the law at the policyholder’s habitual residence. A free choice of law will
only be honored in exceptional cases,98 most importantly, when the law of the
policyholder’s habitual residence grants party autonomy or when the contract
is for the insurance of large risks.99 Second, if the contract is for life insurance,
and the risk is located in the European Community Article 32 of Directive
2002/83100 provides for the application of the law at the policyholder’s habitual
residence.101 However, the parties may choose another law if the law at the pol-
icyholder’s habitual residence allows them to do so or when the policyholder is
a natural person that has his or her habitual residence in a member state other
than that of which he or she is a national. In the latter case, the parties may
additionally choose the law of the member state of which the policyholder is
a national. Third, if the risk is situated outside the territories of the European
Community,102 Article 5 of the Rome Convention affords protection to poli-
cyholders that qualify as consumers. A free choice of law in accordance with
Article 3 is only allowed when Article 5 is not applicable.103 The bottom line
of this confusing conglomerate of provisions is not easy to draw. However, by
and large, one may say that the European regime subjects small business and

97 Second Council Directive 88/357/EEC of June 22, 1988 on the coordination of laws, regulations,
and administrative provisions relating to direct insurance other than life assurance and laying
down provisions to facilitate the effective exercise of freedom to provide services and amending
Directive 73/239/EEC, 1988 O.J. (L 172) 1 (as amended).

98 See Article 7 (b), (c), (d), (e), and (f) of the Directive 88/357/EEC, supra note 97.
99 This exception does not gain much importance in the context of small business and consumer

risks because these are hardly ever classified as large risks. Compare the list of large risks in
Article 5 (d) of the First Council Directive 73/239/EEC of July 24, 1973 on the coordination
of laws, regulations and administrative provisions relating to the taking-up and pursuit of the
business of direct insurance other than life assurance, 1973 O.J. (L 228) 3 (as amended).

100 Directive 2002/83/EEC of the European Parliament and the Council of November 5, 2002
concerning life assurance, 2002 O.J. (L 345) 1 (consolidated version).

101 Article 32 refers to the “law of the member state of the commitment”, which is defined in
Article 1 (1) (g) as the law of the member state where the policyholder has his or her habitual
residence.

102 Other risks are excluded from the Rome Convention according to Article 1 (3) because they
are covered by the aforementioned Directives.

103 If the risk is located outside the European Community but the insurer is established within,
the national rules of the member states determine the applicable law. Because the latter case
is the exception in the context of small business and consumer risks, these subjects are not
treated in this article.
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consumer risks, in most cases, to the law of the state where the risk is located,
that is, the law of the policyholder’s habitual residence. Freedom to choose the
applicable law is granted only in exceptional circumstances.

In the United States, the situation of free choice of law in insurance con-
tracts looks rather similar. This holds true even though both the Restatement
(Second) and the UCC do not contain provisions dealing specifically with free
choice of law in insurance contracts. However, choice-of-law clauses in such
contracts are often invalidated by means of the fundamental public-policy doc-
trine previously explored. The commentary to Restatement (Second) §187 (2)
(b) even states that “statutes involving the rights of an individual insured as
against an insurance company” are good examples for statutes that embody a
fundamental public policy.104 And the commentary to Restatement (Second)
§193 goes on: “Effect will frequently not be given to a choice-of-law provision in
a contract of fire, surety or casualty insurance which designates a state whose
local law gives the insured less protection than he would receive under the
otherwise applicable law.”105 Against this background, American courts have
long invalidated choice-of-law clauses in insurance contracts between individ-
uals and insurance companies. They have done so mostly in cases where the
choice-of-law clause would have deprived the policyholder of the protection
afforded to him under the law of his or her habitual residence because this
would be the law otherwise applicable under Restatement (Second) §193. In
Param Petroleum Corporation v. Commerce & Industry Insurance Co.,106 for
example, the court invalidated a New York choice-of-law clause in an insur-
ance contract insuring the New Jersey operations of a New Jersey policyholder.
The court ignored the choice-of-law clause because it violated the interests of
New Jersey, the state where the insured risk was located and whose law would
have been applicable in the absence of a choice-of-law clause. The court essen-
tially argued that when dealing with risks located wholly within one state, the
parties to the insurance contract should not be permitted to negotiate away
the protection of that state’s law, that is “protection which is intended for the
insured, the insurance company, and for those who may suffer damages as a
result of an insured risk.”107 Whether this line of cases means that free choice
of law in insurance contracts is the exception rather than the rule in the United
States is difficult to tell. But one can definitely say that American policyholders
– just like European policyholders – are likely to be afforded the protection of
the place of their habitual residence.

104 Restatement (Second) §187, cmt. g). 105 Restatement (Second) §193, cmt. e).
106 686 A.2d. 377 (N.J. App. 1997). 107 Id., at 381.
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III. The Trend of Convergence: An Economic Explanation

The previous discussion has proved that the American and the European con-
cept of party autonomy are not as far apart as commonly assumed. The basic
approach is fairly similar and leads to similar practical results. In the following
section, I endeavor to explain this finding with the help of economic the-
ory. Specifically, I analyze the main features of the American and European
approach to party autonomy under the notion of economic efficiency. I address
two basic questions: first, is there an economic rationale for granting free party
choice of law? Second, can the limitations of the free party choice of law be
justified on economic grounds? However, before going into the details, one
caveat needs to be made: the following discussion cannot provide a compre-
hensive account of the economic costs and benefits of party autonomy and its
limitations. In particular, it cannot account for the fact that the granting and
limiting of party autonomy is largely a matter of national – or regional – law
and is, as such, subject to strategic interactions within and between states.108

The following discussion, therefore, does not account for public choice and
interest group considerations109 but determines the economic costs and ben-
efits of free choice of law from the perspective of a single, benevolent, and
well-informed global legislation that aims for global welfare. Even though this
approach is simplistic, it provides economic insights into the development of
contracts conflicts during the last few years.

1. The Supremacy of Party Autonomy as Victory of Efficiency

From an economic point of view, the supremacy of free choice of law in both
Europe and the United States is by no means surprising. In fact, there is general
agreement in the economic community that granting the parties the freedom
to choose the applicable law is – in principle – an efficient approach to the
choice-of-law problem.110 The basis for this proposition is that individuals are

108 See, for a discussion of different “models” that can be applied in the economic analysis of
private international law, Ralf Michaels, Two Economists, Three Opinions? Economic Models
for Private International Law – Cross-Border Torts as Example, in An Economic Analysis of

Private International Law 142 (Jürgen Basedow & Toshiyuki Kono eds., 2006).
109 See for a public choice analysis of conflict of laws Erin A. O’ Hara, Economics, Public Choice

and the Perennial Conflict of Laws, 90 Geo. L. J. 941 (2002) [hereinafter O’Hara, Economics,
Public Choice and Conflict of Laws]; Erin A. O’Hara, Opting out of Regulation: A Public
Choice Analysis of Contractual Choice of Law, 53 Vand. L. Rev. 1551 (2000) [hereinafter
O’Hara, Opting out of Regulation]; Ribstein, supra note 39, at 274–81.

110 See, e.g., Francisco J. Garcimartı́n Alférez, Regulatory Competition: A Private International
Law Approach, 8 Eur. J. L. & Econ. 251 (1999); Andrew T. Guzman, Choice of Law: New
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assumed to be rational maximizers of their own welfare and to have idiosyn-
cratic knowledge about their preferences unavailable to anybody else. There-
fore, they do not enter a choice-of-law agreement unless they believe that it
will make them better off. There are many reasons why parties think that they
will be better off with a choice of law: they might select a foreign law because it
is better tailored to their needs than the otherwise applicable law. The chosen
law, for example, might have an established body of case law that facilitates
interpretation of legal rules and thereby avoids future disputes. Or the parties
might just want to select a neutral law different from that of their respective
domestic laws. However, no matter what the reasons for the choice are, as long
as the parties agree on the applicable law, and as long the choice does not
reduce the welfare of third parties, the choice will lead to Pareto efficiency.111

It will foster Kaldor–Hicks efficiency if it does not reduce the welfare of third
parties more than it increases the welfare of the parties to the choice-of-law
agreement.112 All in all, party autonomy and free choice of law, thus, stand on
firm economic grounds.

2. The Limitations to Party Autonomy as an Expression of Market
Failure

If the dominance of party choice of law in both the United States and Europe
can be explained with the help of economic theory, the question arises whether
the same holds true for its limitations. As a matter of principle, economic theory
suggests that free party choice of law should only be limited in cases of market
failure. In the following, I will analyze whether the existing limitations in both

Foundations, 90 Geo. L. J. 883, 913–15 (2002); Horatia Muir Watt, Choice of Law in Integrated
and Interconnected Markets: A Matter of Political Economy, 9 Colum. J. Eur. L. 383, 386–87
(2003); Erin A. O’Hara & Larry E. Ribstein, From Politics to Efficiency in Choice of Law,
67 U. Chi. L. Rev. 1151 (2000) [hereinafter O’Hara & Ribstein, From Politics to Efficiency in
Choice of Law]; Erin A. O’Hara & Larry E. Ribstein, Conflict of Laws and Choice of Law,
in Encyclopedia of Law & Economics, Volume 5 631 (Boudewijn Bouckaert & Gerrit
De Geest eds., 2000) [hereinafter O’Hara & Ribstein, Conflict of Laws and Choice of Law];
Francesco Parisi & Larry E. Ribstein, Choice of Law, in The Palgrave Dictionary of Law

& Economics, Volume 1 236 (Peter Newman ed., 1998); Ribstein, supra note 39; Ribstein,
supra note 27; Hans-Bernd Schäfer & Katrin Lantermann, Choice of Law from an Economic
Perspective, in An Economic Analysis of Private International Law, supra note 108, at
86; Michael Whincop & Mary Keyes, Policy and Pragmatism in the Conflict of Laws

38–42 (2001); Woodward, supra note 50.
111 See, for a critical discussion of the presumption of efficiency of contracts, Duncan Kennedy &

Frank Michelman, Are Property and Contract Efficient? 8 Hofstra L. Rev. 711 (1980).
112 See, for a detailed description of the economic benefits of party autonomy, Guzman, supra note

110, at 913–15; O’Hara & Ribstein, From Politics to Efficiency in Choice of Law, supra note 110,
at 1186–87; Ribstein, supra note 39, at 390–412; Ribstein, supra note 27, at 247–55.
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European and American choice of law can be classified as strategies to secure
efficiency when the market in and of itself does not do so. The discussion
focuses on two generally recognized sources of market failure that promise the
most fruitful insights in this context: first, externalities and third-party effects
and second, opportunistic behavior and information asymmetry.

a) Externalities and Third-Party Effects

The first source of market failure that merits closer analysis here relates to
externalities and the presence of negative third-party effects. Both occur when
the parties to an exchange do not bear all the costs associated with a transac-
tion but impose costs on other parties or the society at large.113 In the context
of party autonomy, costs of this kind may arise when the parties choose a
law other than the lex fori. This is because such a choice increases litiga-
tion costs because it requires application of legal rules that are unknown to
local courts and, therefore, more difficult to ascertain and apply. However, the
mere fact that a party’s choice of law increases litigation costs does not mean
that the choice produces negative third-party effects. In fact, this is only the
case if the parties to the choice-of-law agreement do not bear the additional
costs involved, that is, if they do not internalize the additional costs. This, in
turn, depends on how the applicable law is determined and who has to pay
for it. Essentially, two systems can be distinguished in this context: according
to the first one – dominant in England and the United States – the appli-
cable law is considered as a fact that has to be pleaded and proven by the
parties.114 Therefore, the parties bear the costs of researching and presenting
the applicable legal rules. According to the second model – in place in conti-
nental Europe, notably in Germany – the applicable law has to be determined
by the courts ex officio.115 The parties to the choice-of-law agreement, however,
have to pay for the determination of the applicable law as part of the court fees.

113 Robert Cooter & Thomas Ulen, Law & Economics 44–6 (4th ed., 2004); Jeffrey L. Harri-
son, Law and Economics 39–46 (3th 2003); Hans-Bernd Schäfer & Claus Ott, Economic

Analysis of Civil Law 95 (2004).
114 Peter North & J. J. Fawcett, Cheshire and north’s Private international Law 99–105

(14th ed., 1999); Scoles, Hay, Borchers & Symeonides, supra note 1, §12.15, at 543–46.
115 See, e.g., BGH, June 23, 2003, 56 Neue Juristische Wochenschrift [NJW] 2685, 2686

(2003); BGH, Sept. 19, 2001, 55 NJW 1209 (2002); BGH, Dec. 15, 1986, 41 Wertpapiermit-

teilungen [WM] 273, 274–75 (1987); BGH, Mar. 30, 1976, 39 NJW 1581, 1583 (1976); BGH,
June 23, 1964, 27 NJW 2012 (1964); Reinhard Greger & Reinhold Geimer, in Zöller, Kommen-

tar zur Zivilprozessordnung §293, no. 1 (26th ed., 2007); Peter Hartmann, in Zivilprozes-

sordnung §293, no. 6 (Adolf Baumbach et al. eds., 65th, ed. 2007); Dieter Leipold, in Stein &
Jonas, Kommentar zur Zivilprozessordnung §293, no. 31 (Reinhard Bork et al. eds., 21th



P1: KAE
9780521871303c09 CUFX138/Gottschalk 978 0 521 87130 3 August 22, 2007 21:43

Party Autonomy in the Private International Law of Contracts 179

Under both the Anglo-American and the Continental European system, the
parties, therefore, bear the increased costs of choosing a law other than the lex
fori.116

For the concept of party autonomy under American law and European law
this finding has essentially two implications: first of all, it demonstrates that
the concept of externalities does not provide a rationale for any of the above
discussed limitations. Specifically, it does not provide a rationale for limiting
the parties’ choice of law in purely domestic cases and for excluding the choice
of both unrelated and nonstate law.117 Because the parties internalize the addi-
tional litigation costs associated with the choice of law in these instances, there
are no negative third-party effects that might interfere with the presumed effi-
ciency of choice-of-law clauses. Second, the above finding also suggests that
recent judicial and legislative trends in the private international law of con-
tracts can be explained with the help of economic theory. This holds true for
the fact that few choice-of-law clauses are actually struck down by the courts
for want of a connection to a foreign legal system or for want of a substantial
relationship to the chosen law. But it also holds true for the legislative aban-
donment of the substantial relationship requirement, as well as the increasing
openness toward the choice of nonstate laws on both sides of the Atlantic. Eco-
nomic theory can even explain that the recognition of nonstate law has started
with bodies of laws, such as the UNIDROIT Principles, the Principles of Euro-
pean Contract Law, and the Uniform Customs and Practices for Documen-
tary Credit of the International Chamber of Commerce: all three sets of rules
share the virtue of containing a set of written rules sufficiently defined and
thus relatively easy to ascertain. Therefore, the increase in litigation costs is
moderate. At least, it does not substantially differ from the increase associated
with the choice of a foreign state law that is permitted under both European
and American law. It needs to be stressed, however, that economic theory does
not require the nonstate body of law to be sufficiently codified: as long as the
parties internalize the costs associated with the choice of a nonstate body of

ed., 1997); Hanns Prütting, in Münchener Kommentar zur Zivilprozessordnung §293,
no. 2 and 47 (Gerhard Lüke & Peter Wax eds., 2d ed., 2000).

116 Unfortunately, it seems that court fees in Germany do not mirror the actual costs of determin-
ing the applicable law. But even if this is so, economic theory does not suggest a limitation of
the parties’ freedom to choose. Rather, it suggests a modification of the rules on the reimburse-
ment of courts for the determination of the applicable law. See Giesela Rühl, Die Kosten der
Rechtswahlfreiheit: Zur Anwendung ausländischen Rechts durch deutsche Gerichte, 71 RabelsZ

(2007) (forthcoming). See also Parisi & Ribstein, supra note 110, at 239.
117 See also Ribstein, supra note 39, at 263 (arguing for the choice of an unrelated law); Gerhard

Wagner, The Virtues of Diversity in European Private Law, in Jan Smits (ed.), The Need for

a European Contract Law 3, 14–5 (2005) (arguing for free choice-of-law in domestic cases).
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law – regardless of how indeterminate and imprecise it is – the choice will be
efficient.

b) Opportunistic Behavior and Information Asymmetry

The second source of market failure that promises helpful insights into the
limitations of party autonomy under American law and European law revolves
around opportunistic behavior. Such behavior occurs when one party to a
contract takes advantage of his superior knowledge, in order to further his
interests, by failing to disclose such information to the other party.118 In the
context of choice of law, this kind of behavior may be found when one party
knows more about the applicable law than the other. This is often the case
in consumer, employment, and insurance contracts: because the consumer’s,
employee’s, or policyholder’s contracting partners engage in the same kind of
transaction on a day-to-day basis, they have a cost-justified incentive to learn the
content of alternative laws and to select the law that is most congenial to their
interests. The occasionally contracting consumer, employee, or policyholder,
in contrast, faces severe informational costs and, therefore, often foregoes the
acquisition of valuable information.119 Under certain circumstances, when
the consumer, the employee, or the policyholders are not able to distinguish
different quality levels ex ante, and, most importantly, the level of protection
offered under the chosen law, this might lead to a race to the bottom, that is,
the choice of the law with the lowest level of protection. In the worst case,
this downward development leads to a market for lemons, that is, a market for
inefficient choice-of-law clauses, which might induce a complete breakdown
of the market.120

Some scholars, however, have argued that such a downward development
is not likely going to take place in consumer and insurance markets.121 Firms
would not risk their reputations by choosing a law that decreased the other
parties’ legal position. Consumers, employees, and policyholders have cheap

118 Cooter & Ulen, supra note 113, at 47–8; Harrison, supra note 113; Schäfer & Ott, supra note
113, at 94.

119 See also Wulf-Henning Roth, Grundfragen im künftigen internationalen Verbraucherver-
tragsrecht der Gemeinschaft, in Privatrecht in Europa – Vielfalt, Kollision, Koopera-

tion 591, 607–11 (Michael Coester et al. eds., 2004).
120 See George Akerlof, The Market for Lemons: Quality Uncertainty and the Market Mechanism,

84 Quart. J. Econ. 488 (1970).
121 Parisi & Ribstein, supra note 113, at 239–40; Ribstein, supra note 27, at 409–11. See also Harvey

S. Perlman, Products Liability Reform in Congress: An Issue of Federalism, 48 Ohio St. L. J.

503, 508–09 (1987) (arguing for free choice of law in product liability cases).
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access to many sources of consumer-oriented information about firms, includ-
ing third-party rating services, magazines, and the Internet. Therefore, they
could confine their dealings to reputable merchants or demand significant
discounts when dealing with merchants who lacked a strong reputation. How-
ever, these arguments do not hold true for all kinds of transactions and markets
because they are based on strong assumptions about firm and individual behav-
ior. For example, they assume that consumers, employees, and policyholders
can determine the quality level of different laws before contract formation.
This, however, does not necessarily hold true. By the same token, the argu-
ments assume the consumer’s, the employee’s, and the policyholder’s will-
ingness to invest in the gathering of information about the contracting party
and the applicable law. Yet, this assumption depends on whether the expected
gains from doing so outweigh the costs involved in the information gathering
process. In most transactions, the costs will, by far, exceed the expected gains
and, thus, make the rational consumer abstain from any investigation into the
content of the applicable law.122 More important, however, is that the above
arguments cannot strike with full force under the special conditions of inter-
national transactions: first, a company engaging in cross-border transactions is
a lot less likely to lose or to develop a reputation than a company engaging in
one country only. The potential customers are too dispersed to interact and
to exchange information about the firm’s performance with each other. Addi-
tionally, consumer associations are less organized on an international level and
are therefore less effective in exercising their monitoring function. The firm,
therefore, does not run a major risk when submitting the contract to the law
of a state that shifts as many risks to the consumer, the employee, or the poli-
cyholder as possible. For the same reason, it is more difficult for firms to build
up reputations that might induce the other party to pay a higher price for the
same product or service, but a better law.

Against this background, limitations on party autonomy in respect to con-
sumer, employment, and insurance contracts can be rationalized with the
concepts of opportunistic behavior and information asymmetry. But the use-
fulness of the two concepts goes even further: they provide some economic
underpinning for the application of the law of the consumer’s or the policy-
holder’s habitual residence and the employee’s place of work. Two facts support

122 See also Michael I. Krauss, Product Liability and Game Theory: One more Trip to the Choice-
of-Law Well, 2002 B.Y.U. L. Rev. 759, 811; Gary T. Schwartz, Considering the Proper Federal
Role in American Tort Law, 38 Ariz. L. Rev. 917, 938–41 (1996) (both arguing that for reasons
of asymmetric information, a free choice-of-law in product liability cases will rather provoke a
“race to the bottom” than a “race to the top”).
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this view. First, the informational asymmetry between consumers, employees,
and policyholders, on the one hand, and professionals, on the other hand, is
a lot less severe if the law of the consumer’s or policyholder’s habitual resi-
dence or the employee’s place of work applies. Consumers, employees, and
policyholders know the laws at their habitual residence or place of work bet-
ter than any foreign law. At least they have easier and less costly access to
the related information, which, in turn, decreases the extent of information
asymmetry and increases the chances of an informed decision to contract. Sec-
ond, and more importantly, professionals can account for different legal rules
and shoulder the associated information costs much better than consumers,
policyholders, or employees. Because they are likely to engage in numerous
transactions of the same kind, they can gather information about the applica-
ble law more cheaply and apportion the costs to a large number of contracts.
In short: compared to consumers, policyholders, and employees, professionals
are the cheapest cost-avoider.123 The risk of opportunistic behavior and infor-
mation asymmetry, therefore, can explain both the fact that American law and
European law limit party autonomy in consumer, employment, and insurance
contracts and the fact that they favor the application of the law at the consumer’s
or policyholder’s habitual residence and the employee’s place of work.

In contrast, the two concepts cannot be invoked to explain other limitations
to party autonomy. This is because, in transactions between commercial enti-
ties, the parties are usually in a position to obtain the relevant information or
to bargain for a lower price. As a result, there is no reason to limit choice of law
in purely domestic transactions as does Article 3 (3) of the Rome Convention
and Restatement (Second) §187.124 Moreover, there is no economic reason to
limit party autonomy to the choice of a related or connected law. The most
recent developments in the field, most importantly the case law lowering the
requirements for a connection to a foreign jurisdiction or the chosen law just
as well as the most recent legislative enactments in the United States support
this finding.

IV. Summary and Conclusion

The principle of party autonomy is a popular topic in the private international
law of contracts. It has been the focus of numerous law review articles both in
Europe and in the United States. With this chapter, I have made two contribu-
tions to the field: first, I have demonstrated that both American and European

123 See also Roth, supra note 119, at 607–11. 124 See also Wagner, supra note 117, at 14–5.
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law have moved closer over the last couple of years when it comes to the
granting and the design of party autonomy. I have argued that American law
and European law do not only allow parties to choose the applicable law but
also restrict the freedom of choice in the same situations and in similar ways.
Second, I have illustrated that the trend of convergence in the context of
party autonomy can be explained with the help of economic theory. I have
reasoned that the principle of party autonomy is an efficient approach in the
private international law of contracts and that limitations to party autonomy,
especially those in consumer, insurance, and employment contracts can be
explained with the presence of market failure, most importantly, opportunistic
behavior, and information asymmetry. On the other hand, I have demonstrated
that other limitations to party autonomy, such as the limitation of the parties’
choice to state laws and to related laws, have no apparent economic under-
pinning, and that their recent – or soon to be expected – abandonment finds
support in economic theory.

Of course, this contribution could not provide more than a first insight into
the comparative and economic analysis of party autonomy. Further research
will be necessary to fully understand the trend of convergence and its relation to
economic theory. Specifically, further research will be required to determine
“why” and “how” American law and European law are moving closer and
whether this development is actually desirable. With this chapter I just hope
to have shown that comparative analysis and economic theory – as well as
the combination of the two – can improve and broaden our understanding of
private international law. At the same time, I hope to have contributed a small
piece to the emerging debate on the Law and Economics of choice of law –
a debate that has only recently gained momentum but is one that promises
fruitful insights into the field that has been shaped by Arthur von Mehren
during the last half century.



P1: KAE
9780521871303c10 CUFX138/Gottschalk 978 0 521 87130 3 August 24, 2007 6:47

10

The Law Applicable to Intellectual Property Rights

Is the Lex Loci Protectionis a Pertinent
Choice-of-Law Approach?

Eckart Gottschalk

I. Introduction

Arthur Taylor von Mehren was a great scholar of the old school. As Detlef
F. Vagts puts it: “He relied on his immense knowledge of comparative law
rather than relying on search engines and modern machinery, and he knew
an enormous number of people around the world in the field. He was an
institution.”1 Von Mehren did not see retirement as fundamentally changing
his life, he wrote: “More than in the past, I shall write about the forests rather
than the trees – how they came to be what they are and how to find paths
through them.”2 Unfortunately, we cannot rely anymore on von Mehren to
find paths through the dense forest of intellectual property and choice of law.
As cross-border conflicts have soared in a world of increased global trade and
borderless communication, the relationship between intellectual property and
choice of law is becoming more complex. It has become a real challenge to
master both fields and to identify appropriate solutions. The following three
cases will illustrate the tension between choice of law and intellectual property.

A. Hotel Maritime

In Hotel Maritime,3 the owner of German and E.U. trademarks for Maritim,
who used the name for a chain of hotels in Germany, sued a Danish defendant

1 Elain McArdle, Arthur T. von Mehren, 1922–2006, Harvard Law Bulletin 67 (Spring 2006)
(quoting Detlef F. Vagts).

2 Bryan Marquard, Arthur von Mehren, 83, Expert on Nations’ Legal Systems, Boston Globe,
Jan. 23, 2006, at Obituaries (quoting Arthur T. von Mehren), available at http://www.boston
.com/news/globe/obituaries/articles/2006/01/23/arthur von mehren 83 expert on nations
legal systems/ (last visited Oct. 19, 2006).

3 Bundesgerichtshof [BGH] [Federal Court of Justice], Oct. 13, 2004, 54 Gewerblicher

Rechtsschutz und Urheberrecht Internationaler Teil [GRUR Int.] 433, 434 (2005) –
Hotel Maritime. The case summary draws on the online update of Graham Smith, Internet

184
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who ran a bed and breakfast establishment in Copenhagen. The defendant had
registered HOTEL MARITIME as a trademark in Denmark and ran a website
using the domain name http:www.hotel-maritime.dk that also included infor-
mation, in German, about the hotel. Moreover, the website had a brochure
in several languages, including German, which was sent to prospective clients
(but only on request). The plaintiff asked for orders restraining 1) the defen-
dant’s commercial use in Germany of the name Hotel Maritime to identify the
Danish hotel and 2) its use of the domain name http.www.hotel-maritime.dk
insofar as its advertising was conducted under that domain name in the
German language. As a consequence, the question arose as to which trade-
mark laws apply.4

B. Sender Felsberg

In the Sender Felsberg case,5 the German collecting society (“GVL”6) sued a
German subsidiary of a Paris-based company for broadcasting French-language
radio transmissions from German territory into the French border area. The
content was completely produced by the French parent and sent via satellite to
the subsidiary for retransmission into France. Virtually no German audience
existed for the program. The French parent company was already exposed
to royalty claims by the French collective society for the transmission of the
identical program by transmitters situated in the French territory. All the same,
the GVL prosecuted for equitable remuneration against the subsidiary for its
transmission into German territory. Again, the crucial issue facing the judges
was to determine the applicable copyright laws.7

C. National Football League v. PrimeTime 24 Joint Venture

In National Football League v. PrimeTime 24 Joint Venture,8 the satellite carrier
PrimeTime had a statutorily granted license to make satellite transmissions to

Law and Regulation paras. 6–033 and 6–034 (3d ed. 2002), available at http://www.
sweetandmaxwell.co.uk/online/intreg/index.html (last visited Oct. 19, 2006). See also the case
notes by Wolfgang Berlit, 3 Lindenmaier-Möhring [LMK] 78 (2005); Ansgar Ohly, 60 Juris-

tenzeitung [JZ] 738 (2005); and Markus Junker, 21 Computer und Recht [CR] 361 (2005).
4 See infra V. C. 1.
5 BGH, Nov. 7, 2002, 152 Entscheidungen des Bundesgerichtshofes in Zivilsachen [BGHZ] 317 –

Sender Felsberg. See also the case notes by Haimo Schack, 58 JZ 2003, 803; Tomas Brinkmann, 1
LMK 96 (2003) and Markus von Welser, Zum Urheberkollisionsrecht bei grenzüberschreitenden
Sendungen, 23 Praxis des Internationalen Privat- und Verfahrensrechts [IPRax] 440
(2003).

6 Gesellschaft zur Verwertung von Leistungsschutzrechten mbH.
7 See infra V. A.
8 211 F.3d 10 (2d Cir. 2000), 49 GRUR Int. 1082 (2000) note Patry.
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its subscribers in U.S. households that did not have adequate over-the-air broad-
cast reception from primary television stations, that is, “unserved” households.9

However, PrimeTime did not limit its retransmissions to unserved households
in the United States. Without securing permission from the National Foot-
ball League (NFL), PrimeTime also made secondary transmissions of football
broadcasts to its satellite subscribers in Canada. Therefore, the court had to
decide whether the uplinking of copyrighted material and transmitting it to a
satellite was sufficient to constitute a public display or a performance10 of that
material under U.S. copyright law.11

II. Overview

Which law will a court apply in the above-mentioned cases? The search for a
choice- of-law rule for intellectual property has been the subject of an ongo-
ing debate. In this contribution, I will first evaluate two basic approaches to
choice of law and intellectual property in the light of the contemporary scene
and recent codification projects (infra III). I will then examine whether it is
advisable to distinguish between registered and unregistered rights (infra IV).
Finally, I will consider how to deal with multistate conflicts (infra V).

Based on my evaluation of these problems, I will defend the proposition
that intellectual property rights are basically governed by the law of the country
for which protection is claimed. For multistate infringement cases, however, I
will favor supplementing this basic rule with an escape clause enabling courts
to have recourse to the law of the country with the closest connection to the
infringement dispute. I will also argue that the parties of infringement pro-
ceedings should have the right to choose the law applicable to loss-distribution
issues.

III. Lex Loci Protectionis v. Lex Originis

Until now, many contributions have emphasized the existence of the univer-
sally recognized principle of the lex loci protectionis.12 Under the law of the

9 See, generally, 17 U.S.C.A. § 119 (2006). 10 17 U.S.C.A. § 106 (4) and (5) (2006).
11 See infra V. B.
12 See, e.g., Eugen Ulmer, Die Immaterialgüterrechte im internationalen Privatrecht

12, para. 18 (1975) [hereinafter Ulmer, Immaterialgüterrechte]; Eugen Ulmer, Intellec-

tual Property Rights and the Conflict of Laws 11, para. 19 (1978) [hereinafter Ulmer,
Intellectual Property Rights]; Christopher Wadlow, Enforcement of Intellectual

Property in European and International Law 9, paras. 1–19 (1998); Jürgen Basedow &
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country for which protection is sought, intellectual property rights are governed
by the law of the state for whose territory protection is claimed. It is rooted in
the notion that the validity and scope of an intellectual property right can only
be determined by the law of the country in which the owner can exclude oth-
ers from its exploitation (territoriality principle).13 In infringement cases, this
rule enables courts to apply the law of the country where the infringement
occurred.14 In the Hotel Maritime case, the lex loci protectionis leads to the
application of German trademark law because the claimant argued that the
Danish website infringed its trademark in Germany.15

The opposite to applying the laws of the protecting country is applying the
“lex originis,” which means the law of the country of origin. In this approach,
intellectual property rights are governed by the law of the country from which
they originate.16 At first blush this universal approach is tantalizing: a patent
issued anywhere would have to be protected as a world patent; a trademark
acquired in one country would receive global recognition; and a single law
would govern copyright worldwide. In the Hotel Maritime case, this approach
would have led to the application of German trademark law as well because
the plaintiff asserted the infringement of a German trademark.17

In particular, for copyright there exist several criteria for determining the
country of origin.18 That term can be considered to be the country from which

Axel Metzger, Lex loci protectionis europea, in Russia in the International Context, Pri-

vate International Law, Cultural Heritage, Intellectual Property, Harmonization

of Laws, Festschrift für Mark Moiseevič Boguslavskij 152, 154 (Alexander Trunk et al.
eds., 2004); Josef Drexl, Internationales Immaterialgüterrecht, in XI Münchener Kommentar

zum Bürgerlichen Gesetzbuch IntImmGR paras. 6–17 (Hans Jürgen Sonnenberger eds.,
4th ed., 2006) [hereinafter Drexl, IntImmGR]; Richard Fentiman, Choice of Law and Intel-
lectual Property, in Intellectual Property and Private International Law – Heading

for the Future 129, 147–48 (Josef Drexl & Annette Kur eds., 2005).
13 Drexl, IntImmGR, supra note 12, at para. 7. See for this definition of the territoriality principle

Alois Troller, Das internationale Privat- und Zivilprozessrecht im gewerblichen

Rechtsschutz und Urheberrecht 48 (1952).
14 The lex loci protectionis has to be distinguished from the lex loci delicti. See Mireille M. M.

van Eechoud, Choice of Law in Copyright and related Rights 105 et seq. (2003); Drexl,
IntImmGR, supra note 12, at paras. 11–12 (also distinguishing the lex loci protectionis from the
lex fori).

15 See supra note 3. For a further discussion of the case see infra V. C. 1.
16 See Paul Heinrich Neuhaus, Freiheit und Gleichheit im internationalen Immaterialgüterrecht,

40 Rabels Zeitschrift [RabelsZ] 191, 192 et seq. (1976) (advocating the application of the
law of the country of origin to intellectual property rights).

17 See supra note 3. For a further discussion of the case, see infra V. C. 1.
18 See, e.g., the criteria set forth in Article 5 (4) of the Berne Convention for the Protection of Liter-

ary and Artistic Works, Sept. 9, 1886, revised, Paris, July 24, 1971, 25 U.S.T. 1341 [hereinafter Berne
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the work has been made available to the public. It can also be linked to the
country where the work was created. In addition, it is possible to refer to
the country of which the creator is a national or has its habitual residence at
the time of the work’s creation.

However, before delving into a deeper scrutiny, a review of the contemporary
scene and recent codification projects concerning choice of law for intellectual
property rights is helpful to clarify the legal background.19

A. The Comparative Scene

The following remarks first contemplate the infringement of intellectual prop-
erty rights and then initial ownership.

1. Infringement

In the field of industrial property rights (e.g., patents and trademarks), the lex
loci protectionis is recognized all over the world to determine infringement.20

Convention]. See also the listing at Haimo Schack, Urheber- und Urhebervertragsrecht

at paras. 900–3 (3d ed., 2005) [hereinafter Schack, UrhR]; Jane C. Ginsburg, Private
International Law Aspects of the Protection of Works and Objects of Related Rights Transmit-
ted through Digital Networks, WIPO, GCPIC/2, 26 [hereinafter Ginsburg, WIPO, GCPIC/2],
available at http://www.wipo.int/meetings/en/details.jsp?meeting id=3648 (last visited Oct. 19,
2006); Jane C. Ginsburg, Ownership of Electronic Rights and the Private International Law of
Copyright, 22 Colum.-VLA J. L. & Arts 165, 168 (1998).

19 I will discuss several alternatives for designating the country of origin further infra III. C. 2.
20 See, for Germany: Jan Kropholler, Internationales Privatrecht 546 (6th ed., 2006)

[hereinafter Kropholler, IPR]; Drexl, IntImmGR, supra note 12, at para. 8; Karl-Heinz
Fezer/Stefan Koos, in J. von Staudinger Internationales Wirtschaftsrecht para. 977
(Ulrich Magnus ed., 2006); Alfred Keukenschrijver, in Busse Patentgesetz § 9, para. 116
(6th ed., 2003) [Patent Act]; Reinhard Ingerl & Christian Rohnke, Markengesetz Einl.
para. 15 (3d ed., 2003) [Trademark Act]. See, for Belgium: Law of July 16, 2004, Article 93 (1)
(Text in English at 70 RabelsZ 358, 384 [2006]). See, for Canada: Janet Walker & Jean-Gabriel
Castel, II Canadian Conflict of Laws § 35.9.f, at 35–6 (6th ed., looseleaf Rel. 3–3/2006)
(discussing the territoriality principle). See, for England: Dodge Animal Health Ltd. v. Akzo
Nobel N.V. [1998] F.S.R. 222 (226) (C. A.), International Review of Industrial Property

and Copyright Law [IIC] 1998, 927; Wadlow, supra note 12, at 9, paras. 1–19. See, for France:
Henri Batiffol & Paul Lagarde, II Droit international privé 205–210, paras. 532–34 (7th
ed., 1983). See, for Italy: Law of May 31, 1995, No. 218 Article 54 (1) (Text in German at 61
RabelsZ 344, 357 [1997]); Peter Kindler, Internationale Zuständigkeit und anwendbares Recht
im italienischen IPR-Gesetz von 1995, 61 RabelsZ 227, 276 (1997). See, for the Republic of
Korea: Private International Law Act, revised by Law No. 6465, Apr. 7, 2001, § 24 (Text in Ger-
man at 70 RabelsZ 342, 346 [2006]) [hereinafter PILA]; Knut Benjamin Pissler, Einführung
in das neue Internationale Privatrecht der Republik Korea, 70 RabelsZ 279, 305 (2006). See,
for the Principality of Liechtenstein: Law of Sept. 19 1996 on Private International Law, Article
38 (1) (Text in German at 61 RabelsZ 543, 553 [1997]) [hereinafter PILA]. See, for Portugal:
Marta Pertegás Sender, Cross-border Enforcement of Patent Rights 236 para. 5.93
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Many of the recent codifications of Private International Law explicitly codify
the lex loci protectionis.21 The 1987 Swiss Private International Law Act22 may
be used as an example because it served as a model for later codifications
throughout Europe. Pursuant to Article 110 (1) of this Act, “rights in intellectual
property are governed by the law of the country for which protection of those
rights is sought.” The provision has been unanimously interpreted as codifying
the lex loci protectionis principle.23 Furthermore, it has been argued that the
principle of national treatment enshrined in international treaties, for example,
Article 2 (1) of the Paris Convention24 or Article 3 (1) of the TRIPS Agreement,25

can be interpreted as codifying the lex loci protectionis.26

(2002) constructing Código Civil [Civil Code], Nov. 25, 1965, as amended, Article 48 (2)
(Text in Portuguese/German at Portugiesische Republik, in IPR-Gesetze in Europa 122 et
seq. [Wolfgang Riering eds., 1997]). See, for the United States: J. Thomas MacCarthy, IV

McCarthy on Trademarks and Unfair Competition § 29:1, § 29–4 (looseleaf Rel. 37,
3/2006) (discussing the territoriality principle); but see id. § 29:56–§ 29:60 (looseleaf Rel. 30,
6/2004 and respectively Rel. 37, 3/2006) (discussing foreign infringement of U.S. marks) and
Steele v. Bulova Watch Co., 344 U.S. 280, 73 S.Ct. 252, 97 L.Ed. 319 (1952) (applying U.S.
American trademark law to an infringement occurring in foreign nation); Donald S. Chisum,
V Chisum on Patents § 16.05, at 16–223 (looseleaf Rel. 61, 3/1997) (discussing the territorial
scope of a U.S. patent). In Austria, the doctrine and the Supreme Court have interpreted
Private International Law Act of June 15, 1978, as amended, Article 34 (1) as referring to the
law of the state for which protection is claimed (text in German at Republik Österreich, in
IPR-Gesetze in Europa 88 [Wolfgang Riering eds., 1997]), see, with further references to
the case law, Michael Schwimann, Internationales Privatrecht 147 (3d ed., 2001); Bea
Verschraegen, in Kommentar zum Allgemeinen bürgerlichen Gesetzbuch, 2. Band, 6.

Teil IPRG, EVÜ § 34 IPRG para. 9 (Peter Rummel ed., 3d ed., 2004).
21 See the codifications mentioned supra note 20. However, an exception is the Dutch “Wet

conflictenrecht onrechtmatige daad” of Apr. 11, 2001, Text in German at 24 IPRax 157 (2004).
It does not provide a special rule for intellectual property rights. See, for a brief account of the
new Dutch law, Thomas Kadner Graziano, Das niederländische “Gesetz zum Kollisionsrecht
der unerlaubten Handlung” (Wet conflictenrecht onrechtmatige daad) – Ein Vergleich mit der
deutschen Kodifikation und dem europäischen Rechtszustand, 24 IPRax 137 (2004).

22 Swiss Private International Law Statute, Dec. 18, 1987 (Text in German, French, and Italian
at Züricher Kommentar zum IPRG [Daniel Girsberger et al., 2d ed., 2004]).

23 Kurt Siehr, Das Internationale Privatrecht der Schweiz 213 (for patent law) 218 (for
trademark law) (2002) [hereinafter Siehr, CH-IPR]; Frank Vischer, in Züricher Kommen-

tar zum IPRG Art. 110 para. 1 (Daniel Girsberger et al., 2d ed. 2004); Gion Jegher & Anton
K. Schnyder, in Kommentar zum Schweizerischen Privatrecht, Internationales Pri-

vatrecht Art. 110 para. 17 (Heinrich Honsell et al. eds., 1996).
24 Paris Convention for the Protection of Industrial Property of March 20, 1883, revised, Stock-

holm, July 14, 1967, 25 U.S.T. 1583 [hereinafter Paris Convention].
25 Agreement on Trade-Related Aspects of Intellectual Property Rights, Marrakesh Agreement

Establishing the World Trade Organization, Annex 1C of Apr. 15, 1994, 1869 U.N.T.S.
299.

26 James J. Fawcett & Paul Torremans, Intellectual Property and Private International

Law 477–78 (Paris Convention), 481 (TRIPS) (1998); Drexl, IntImmGR, supra note 12, at para.
56.
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In the field of copyright law, the majority of legal systems apply the lex loci
protectionis to infringements as well.27 Yet, only very few countries determine,
in accordance with the lex originis, whether the unauthorized use gives rise to
copyright liability. Article 67 (1) of the Greek Copyright Act, for instance, sets
out the principle that “copyright in published works shall be governed by the
law of the state in which the work has been lawfully made accessible to the
public for the first time,” and it stipulates, in paragraph (3), that the law thus
determined governs “the definition of the owner of the right, its subject matter,
its content, its term and the restrictions relating to it.”28 Article 60 of the Roma-
nian Private International Law Act also refers to a comprehensive lex originis.29

2. Initial Ownership

Initial ownership of industrial property rights is overwhelmingly governed by
the law of the protecting country as well.30 Yet, for copyright, the situation is

27 See, for Germany: Manfred Rehbinder, Urheberrecht para. 977 (14th ed., 2006); Thomas
Dreier, in Urheberrechtsgesetz Vor §§ 120 ff para. 30 (Thomas Dreier & Gernot Schulze
eds., 2d ed. 2006); Drexl, IntImmGR, supra note 12, para. 9, at 14–17. See, for Austria:
Schwimann, supra note 20, at 147; Verschraegen, supra note 20, § 34 IPRG para. 9. See,
for Belgium: Law of July 16 2004, Article 93 (1) (Text supra note 20). See, for Canada: Walker &
Castel, supra note 20, at 35–6 (but mingling the lex loci protectionis with the lex loci delicti). See,
for England: Pearce v. Ove Arup Partnership Ltd. [1999] EWCA (Civ.) 1 All ER 769, 803 et seq.,
49 GRUR Int. 787 (1999) note Zigann. See, for France: Cour de Cassation [Cass.] [Highest
court of ordinary jurisdiction] 1re civ., Mar. 5, 2002, La Semaine Juridique Juris-Classeur

Périodique [JCP] 2002 II 10 082 note Muir Watt, 52 GRUR Int. 75 (2003) note Bouche –
Sté Sisro c/ Sté Ampersand Software BV. See, for Italy: Law of May 31, 1995, Article 54 (1)
(Text supra note 20). See, for the Republic of Korea: Pissler, supra note 20, at 305. See, for the
Principality of Liechtenstein: Article 38 (1) PILA (text supra note 20). See, for Switzerland:
Jegher & Schnyder, supra note 22, Art. 110 paras. 10, 17; Siehr, CH-IPR, supra note 23, at 208.
See, for the United States: Paul Goldstein, International Copyright: Principles, Law, and

Practice 106 et seq. (2001); Melville B. Nimmer & David Nimmer, Nimmer on Copyright

§ 17.05 [A] (looseleaf ed. June 2006) [hereinafter Nimmer on Copyright] (mingling the lex
loci protectionis with the lex loci delicti); see also Graeme W. Austin, Social Policy Choices and
Choice Of Law for Copyright Infringement in Cyberspace, 79 Or. L. Rev. 575, 616–18 (2000).
In Portugal, infringements of copyright are determined by the lex loci delicti, see Kurt Siehr,
Das Urheberrecht in neueren IPR-Kodifikationen, 108 Archiv für Urheber-, Film-, Funk-

und Theaterrecht [UFITA] 9, 18 note 50 (1988).
28 Law No. 2121 of Apr. 3, 1993, Text in German at Griechenland/II, in II Quellen des Urhe-

berrechts 22 (Paul Katzenberger et al. eds., looseleaf ed., June 1999). English translation
after André Lucas, Private International Law Aspects of the Protection of Works and Objects of
Related Rights Transmitted through Digital Networks, WIPO, GCPIC/1, 15, para. 46, available
at http://www.wipo.int/meetings/en/details.jsp?meeting id=3648 (last visited Oct. 19, 2006).

29 Law No. 105 of Sept. 22, 1992, Text in Romanian/German at Republik Rumänien, in IPR-

Gesetze in Europa 154 et seq. (Wolfgang Riering ed., 1997).
30 See the references, supra note 20.
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much more intricate. In Germany, some scholars31 support the jurisprudence
of the German Federal Court of Justice,32 which applies the lex loci protec-
tionis to both infringement and initial ownership. This attitude is shared by
other countries, too.33 However, as just seen, Greece and Romania regard the
reference to the country of origin as an all-embracing choice-of-law rule deter-
mining both infringement and initial ownership. A more nuanced solution is
offered by Portuguese law, which declares, in Article 48 (1) Código Civil,34 that
the law of the country of origin is solely applicable to the creation of copyright;
for unpublished works, however, it refers to the law governing the author.
French35 and U.S.36 case law have also adopted the lex originis as a rule for
questions of ownership, and these decisions were met with approval.37 Finally,

31
Rehbinder, supra note 27, para. 977; Dreier, supra note 27, Vor §§ 120 ff para. 30; Drexl,
IntImmGR, supra note 12, at para. 127; Paul Katzenberger, in Urheberrecht Vor §§ 120
para. 129 (Gerhard Schricker ed., 3d ed., 2006). Cf. Wilhelm Nordemann, in Urheberrecht

Vor § 120 para. 10 (Wilhelm Nordemann et al. eds., 9th ed., 1998) (advocates the lex loci
delicti). Contra Schack, UrhR, supra note 18, at paras. 902, 904, 908; Marcus von Welser,
in Praxiskommentar zum Urheberrecht Vor §§ 120 ff. UrhG para. 11 (Artur-Axel Wandtke
& Winfried Bullinger eds., 2d ed., 2006) (advocate the lex originis for the creation, initial
ownership, and transfer of copyright).

32 BGH, Oct. 2, 1997, 136 BGHZ, 380, 387 – Spielbankaffaire. Cf. BGH, June 17, 1992, 118
BGHZ 394, 397 – ALF (granting of a license) and BGH, July 8, 2004, 106 Gewerblicher

Rechtsschutz und Urheberrecht [GRUR] 855, 857 (2004) – Hundefigur (granting of a
license).

33 See, for Austria: Verschraegen, supra note 20, § 34 IPRG paras. 3–4. See, for Canada: Walker

& Castel, supra note 20, at 35–6. See, for Switzerland: Jegher & Schnyder, supra note 22,
Art. 110 paras. 10, 17; Siehr, CH-IPR, supra note 23, at 208. See, for the Republic of Korea:
Pissler, supra note 20, at 305 et seq. See, for the Principality of Liechtenstein: Article 38 (1)
PILA (Text supra note 20).

34 See, supra note 20.
35 Cass. 1re civ., Dec. 22, 1959, 49 Revue critique de droit international prive [Rev. crit.

DIP] 361 (1960) note Terré – Soc. Fox. Eurooy c. Soc. Le Chant du Monde (applying French
Law to infringements in France of musical works composed by Russian authors where the latter
possessed under the law of their country of origin a proprietary claim to their works); Cour
d’appel [CA] [regional court of appeal] Paris, 4e ch., Mar. 14, 1991, 149 Revue internationale

du droit d’auteur [RIDA] 231, 235 (1991) – Sté La Rosa c/ Sté Almax et Sté Cofrad (applying
Italian Law as the lex originis to define the original owner).

36 Itar-Tass Russian News Agency v. Russian Kurier, Inc., 153 F.3d 82, 90 (2d Cir. 1998), 49 GRUR

Int. 639 (1999) note Schack (determining copyright ownership under Russian law as the law
of the country of origin).

37 See, for France: André Kéréver, La règle du “traitement national” ou le principe de l’assimilation,
158 Revue internationale du droit d’auteur [RIDA] 75, 113 (1993); Bernard Edelmann,
Das anwendbare Recht bei der Verwertung nachkolorierter amerikanischer Filme in Frankreich,
42 GRUR Int. 260, 261 (1992); see also Batiffol & Lagarde, supra note 20, at 200–5, para. 530
et seq. See, for the United States: Goldstein, supra note 27, at 103 et seq. See also Nimmer on

Copyright, supra note 27, § 17.05 [B] [1]–[3] (taking an ambivalent stance).
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the new Belgian Code of Private International Law38 is also amenable to the
lex originis by subjecting, in Article 93 (2), the determination of the “original
owner” to “the law of state with which the intellectual activity has the closest
connection.”

The patchy picture emerging from this tour d’horizon becomes even more
complex when taking into account the international conventions in the copy-
right area, particularly the Berne Convention. There is considerable disagree-
ment among authors not only about the question as to whether the national
treatment clause in Article 5 (1), (2) 2 of the Berne Convention points toward
the law of the protecting country or is simply a nondiscrimination rule.39 In
addition, the scope of the lex protectionis is controversial. Does it only cover the
extent of protection, or does it also include the creation of copyright including
questions of initial ownership? The Federal Court of Justice and a majority
of commentators regard the national treatment clause as a choice-of-law rule
pointing to the lex loci protectionis comprising infringement, creation, and
initial ownership of copyright,40 but many fiercely disagree.41 Summing up,
international conventions have not yet achieved an international consensus
on the proper demarcation of the scope of the lex loci protectionis.

38 Supra note 20.
39 See Drexl, IntImmGR, supra note 12, at paras. 50–7; Fawcett & Torremans, supra note 26, at

466–68; Bernd von Hoffmann, in J. von Staudinger Art. 38–42 EGBGB Art. 40 EGBGB
para. 375 et seq. (Jan Kropholler ed., 2001) [hereinafter Staudinger/von Hoffmann); Katzen-
berger, supra note 31, Vor §§ 120 para. 125; Nimmer on Copyright, supra note 27, § 17.05

[A]; Ulmer, Immaterialgüterrechte, supra note 12, at 10, para. 15; Ulmer, Intellec-

tual Property Rights, supra note 12, at 9, para. 16 (all concluding that Article 5 (1), 2 (2)
refers to the lex loci protectionis). Contra van Eechoud, supra note 14, at 109 (2003); Sam
Ricketson & Jane C. Ginsburg, II International Copyright And Neighbouring Rights

paras. 20.13, 20.33 (2d ed., 2005); Graham B. Dinwoodie, Conflicts and International Copyright
Litigation: the Role of International Norms, in Intellectual Property in the Conflict

of Laws 196, 201 (Jürgen Basedow et al. eds., 2005); Eva Inés Obergfell, Filmverträge

im deutschen materiellen und internationalen Privatrecht 208 (2001) [hereinafter
Obergfell, Filmverträge]; Andreas Peinze, Internationales Urheberrecht in Deutsch-

land und England 136 (2002); Schack, UrhR, supra note 18, at para. 891; Haimo Schack,
Zur Anknüpfung des Urheberrechts im internationalen Privatrecht 33, para. 37
(1979) [hereinafter Schack, Anknüpfung]; Gerhard Kegel, in X Soergel Bürgerliches

Gesetzbuch Anh. Art. 12 para. 26 (12th ed., 1996); Neuhaus, supra note 16, at 193.
40 See BGH, supra note 12, at 397 – ALF; BGH, Apr. 29, 1999, BGHZ 141, 267, 273 – Laras Tochter;

Drexl, IntImmGR, supra note 12, at para. 57; Katzenberger, supra note 31, Vor §§ 120 paras.
125 and 129; Josef Drexl, Europarecht und Kollisionsrecht, in Festschrift Adolf Dietz 461,
468 et Seq. (Peter Ganea et al. eds., 2001).

41 Ricketson & Ginsburg, supra note 39, at paras. 20.10, 20.38 (arguing that the Berne Convention
does not address questions of authorship, initial ownership, and transfer of ownership); see also
van Eechoud, supra note 14, at 116; Kéréver, supra note 37, at 109.
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3. Comparative Remarks

For industrial property rights, the comparative scene points in unison to the
lex loci protectionis. For copyright, the situation is much more complicated.
Whereas for infringement, a majority of legal systems also obey the lex loci
protectionis, some countries apply the lex originis for questions of initial owner-
ship. In the next section, I will examine how recent codification projects deal
with the tension between choice of law and intellectual property rights.

B. Recent Codification Projects

On the European level, the European Council has recently agreed on a Com-
mon Position on a Regulation on the Law Applicable to Non-Contractual Obli-
gations (“Rome II”).42 Across the Atlantic, the American Law Institute (ALI) has
adopted a Discussion Draft Intellectual Property: Principles Governing Jurisdic-
tion, Choice of Law, and Judgments in Transnational Disputes.43

42 Common Position adopted by the Council with a view to the adoption of a Regulation of the
European Parliament and of the Council on the law applicable to non-contractual obligations
(“Rome II”) [hereinafter Rome II position], 2006 O.J. (C 289E) 68. The Common Position
was adopted on Sept. 25, 2006. See, for the further development the Communication from the
Commission to the European Parliament pursuant to the second subparagraph of Article 251 (2)
of the EC Treaty concerning the common position of the Council on the adoption of a Regula-
tion of the European Parliament and of the Council on the law applicable to non-contractual
obligations (“Rome II”) COM(2006) 566 final, the Recommendation for Second Reading on
the Council common position for adopting a regulation of the European Parliament and of the
Council on the law applicable to non-contractual obligations (“ROME II”) (2003/0168[COD])
[hereinafter Recommendation for Second Reading], and the Commission opinion in accor-
dance with point (c) of the third subparagraph of Article 251(2) of the EC Treaty on the European
Parliament’s amendments to the Council common position on the proposal for a Regulation
of the European Parliament and of the Council on the law applicable to non-contractual
obligations (“Rome II”) COM(2007) 126 final. See also the earlier proposal by the European
Council for a Regulation of the European Parliament and the Council on the law applicable to
noncontractual obligations (“Rome II”) (No. prev. doc.: 8498/06, JUSTCIV 105, CODEC 358;
No. Cion prop.: 6622/06, JUSTCIV 32, CODEC 171), Doc No.: 9143/06 (2003/0168 [COD],
JUSTCIV 118, CODEC 455), May 19, 2006 [hereinafter May 2006 proposal], available at
http://register.consilium.europa.eu/pdf/en/06/st09/st09143.en06.pdf (last visited Oct. 19, 2006).
See also the earlier proposals by the Commission for a Regulation of the European Parlia-
ment and the Council on the Law Applicable to Non-Contractual Obligations (“Rome II”),
COM(2003) 427 final, July 22, 2003 [hereinafter 2003 proposal] and COM(2006) 83 final, Feb.
21, 2006 [hereinafter February 2006 proposal].

43 See The American Law Institute, Intellectual Property: Principles Governing Juris-

diction, Choice of Law, and Judgments in Transnational Disputes, Discussion

Draft, Apr. 10, 2006 [hereinafter ALI draft principles]. See also the Preliminary Draft

No.2, Jan. 20, 2004, available at Intellectual Property in the Conflict of Laws Annex 2
(Jürgen Basedow et al. eds., 2005).
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1. The Rome II Position

The Rome II position provides in Article 8 and 13 conflicts rules on intellectual
property rights.

a) Infringement
It can be seen that the proposed phrasing of Article 8 (1) reflects a holistic lex
loci protectionis principle without distinguishing between industrial property
rights and copyright:44

Article 8 – Infringement of intellectual property rights

1. The law applicable to a non-contractual obligation arising from an
infringement of an intellectual property right shall be the law of the coun-
try for which protection is claimed.45

Interestingly, the first preliminary draft of May 2002 did not contain any
special rules on intellectual property rights.46 Still, the preliminary draft did
not explicitly exclude intellectual property from the scope of the proposed

44 Article 8 (2) provides a special choice of law rule for the infringement of a unitary Community
industrial property right. This contribution will not discuss this provision further. For a detailed
analysis of community rights and conflict of laws see Axel Metzger, Community Rights &
Conflict of Laws: Community Trademark, Community Design, Community Patent – Applicable
Law for Claims of Damages, in Intellectual Property and Private International Law –

Heading for the Future (Josef Drexl & Annette Kur eds., 2005) and Winfried Tillmann,
Community IP Rights and Conflict of Laws, in Intellectual Property in the Conflict

of Laws 123 (Jürgen Basedow et al. eds., 2005).
45 The German translation is flawed in the 2003 and February 2006 proposals. See for Article 8

(1) of the 2003 proposal Basedow & Metzger, supra note 12, at 159 et seq. and Karl Kreuzer, Die
Vergemeinschaftung des Kollisionsrechts für außervertragliche Schuldverhältnisse (Rome II), in
Europäisches Kollisionsrecht 13, 42 (Gerte Reichelt & Walter H. Rechberger eds., 2004).
See for Article 9 (1) of the Feburary 2006 proposal Gerhard Wagner, Internationales Delik-
tsrecht, die Arbeiten an der Rom II-Verordnung und der Europäische Deliktsgerichtsstand, 26
IPRax 372, 381 (2006). In contrast to the 2003 and February 2006 proposals, the translation in
the German version of Article 8 (1) of the European Council’s May 2006 proposal is accurate.
See Vorschlag für eine Verordnung des Europäischen Parlaments und des Rates über das auf
außervertragliche Schuldverhältnisse anzuwendende Recht (“ROM II”) (Nr. Vordokument:
8498/06, JUSTCIV 105, CODEC 358; Nr. Kommissionsvorschlag: 6622/06, JUSTCIV 32,
CODEC 171), Dok. Nr.: 9143/06 (2003/0168 [COD] JUSTCIV 118, CODEC 455), May 19, 2006,
at 17, available at http://register.consilium.europa.eu/pdf/de/06/st09/st09143.de06.pdf (last vis-
ited Oct. 19, 2006).

46 See the text of the Preliminary Draft Proposal, May 3, 2002, available at http://ec.
europa.eu/justice home/news/consulting public/rome ii/news hearing rome2 en.htm (last
visited Oct. 19, 2006). The Proposal for a European Convention on the Law Applicable to Non-
Contractual Obligation of the Groupe européen de droit international privé (GEDIP) did not
provide a special rule, either, available at http://www.drt.ucl.ac.be/gedip/documents/gedip-
documents-8pe.html (last visited Oct. 19, 2006).
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regulation, either. This omission gave rise to a very critical debate.47 Whereas
some approved of an exclusion of intellectual property matters from the scope of
the regulation,48 others called for an exact rule fortifying the lex loci protectionis
principle.49 The Commission adopted the latter stance and developed a choice-
of-law rule reflecting the country-of-protection rule in the proposal published
in 2003.50 By the same token, Article 9 (1) of the February 2006 proposal mirrors
the lex loci protectionis.51

Article 8 (3) of the Rome II position expressly denies parties the option of
choosing the applicable law for claims arising from the infringement of intel-
lectual property.52 The 2003 and February 2006 proposals had already barred, in
Article 10 (1) and Article 9 (3), respectively, the freedom of choice, whereas the
European Parliament in Article 2a of its Draft European Parliament Legislative
Resolution53 had endorsed party autonomy in relation to intellectual property.
The Recommendation for Second Reading of the European Parliament on
the Rome II position adheres to freedom of choice again but only if it has
been individually negotiated.54 Until now, the majority of scholars embraced
the exclusion of party autonomy in this area arguing that, otherwise, a state’s
sovereign decisions regarding the content and scope of protection granted to

47 See Josef Drexl, The Proposed Rome II Regulation: European Choice of Law in the Field
of Intellectual Property, in Intellectual Property and Private International Law –

Heading for the Future 151–52 (Josef Drexl & Annette Kur eds., 2005); Claudia Hahn
& Oliver Tell, The European Commission’s Agenda: The Future “Rome I and II” Regula-
tions, in Intellectual Property in the Conflict of Laws 7, 11–13 (Jürgen Basedow
et al. eds., 2005); Eva Inés Obergfell, Das Schutzlandprinzip und “Rom II,” 25 IPRax 9, 10
(2005).

48 See, e.g., Stellungnahme der 2. Kommission des Deutschen Rates für Internationales
Privatrecht 34, available at http://ec.europa.eu/justice home/news/consulting public/rome ii/
deutscher rat internat privatrecht de.pdf (last visited Oct. 19, 2006).

49 See Hamburg Group for Private International Law, Comments on the European Commission’s
Draft Proposal for a Council Regulation on the Law Applicable to Non-Contractual Obligations,
63 RabelsZ at 21–4 (2003).

50 Article 8 (1) of the 2003 proposal, supra note 42.
51 See February 2006 proposal, supra note 42.
52 The Council of the European Union had already excluded freedom of choice in relation to

intellectual property in Article 8 (3) of its May 2006 proposal, supra note 42.
53 Report on the Proposal for a Regulation of the European Parliament and of the Council

on the Law Applicable to Non-Contractual Obligations (“Rome II”) (COM[2003]0427 –
C5–0338/2003 – 2003/0168[COD]) by Diana Wallis, FINAL A6–0211/2005, June 27, 2005,
Amendment 25, Chapter II, Section 1, Article 2 a (new), at 16 et seq., available at http://www
.europarl.europa.eu/omk/sipade3?PUBREF=-//EP//NONSGML+REPORT+A6-2005-
0211+0+DOC+PDF+V0//EN&L=EN&LEVEL=2&NAV=S&LSTDOC=Y (last visited
Oct. 19, 2006).

54 Amendment 20 of the Recommendation for Second Reading of the European Parliament on
the Rome II position, supra note 42.
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intellectual property rights could easily be frustrated.55 Yet, a sizeable minority
of respected scholars is in favor of permitting parties to choose the applicable
law not only for garden-variety torts, but for infringements of intellectual prop-
erty rights as well.56 However, most members of the minority suggest restricting
party autonomy to issues of loss distribution, especially to the computation of
damages.57

The Rome II position does not explicitly exclude the application of Article 4
(2) and Article 4 (3). Under Article 4 (2), if the person claimed to be liable and
the person who has allegedly sustained damage are, habitually, resident in the
same country, the law of this state applies instead of the lex loci damni.58 Article
4 (3) provides an escape clause, when it is clear from all the circumstances of
the case that the tort is manifestly more closely connected with another coun-
try. The February 2006 proposal had distinctly foreclosed in Article 9 (3) any

55 Basedow & Metzger, supra note 12, at 160; Benedikt Buchner, Rom II und das Internationale
Immaterialgüter- und Wettbewerbsrecht, 54 GRUR Int. 1004, 1008 (2005); Rainer Hausmann,
Infringements of Industrial Property Rights in European International Private Law and Pro-
cedural Law, 3 European Legal Forum [Eur. Leg. For] 277, 285 (2003); Michael Son-
nentag, Europäisierung des Internationalen außervertraglichen Schuldrechts, 105 Zeitschrift

für vergleichende Rechtswissenschaft [ZVglRWiss] 256, 298 (2006). Cf. Abbo Junker,
Internationales Privatrecht, Schuldrecht Vorschlag Rom II, in X Münchener Kommentar

zum Bürgerlichen Gesetzbuch Art. 42 Anh. para. 75 (Hans Jürgen Sonnenberger eds., 4th
ed., 2006); Jan von Hein, Die Kodifikation des europäischen Internationalen Deliktsrechts, 102
ZVglRWiss 528, 560 (2003); Peter Huber & Ivo Bach, Die Rom II-VO, 25 IPRax 73, 80 (2005);
Stefan Leible & Andreas Engel, Der Vorschlag der EG-Kommission für eine Rom II-Verordnung,
15 Europäische Zeitschrift für Wirtschaftsrecht (EuZW) 7, 15 (2004); and Willibald
Posch, Draft Regulation Rome II, 6 Yearbook of Private International Law [Yb.P.I.L.]

129, 150 (all not criticizing the exclusion of party autonomy for the area of intellectual property).
See also for Article 42 EGBGB: Drexl, IntImmGR, supra note 12, at para. 124; Claus Hinrich
Hartmann, in Möhring/Nicolini Urheberrechtsgesetz Vor 120 ff. para. 19 (Käte Nicolini
& Hartwig Ahlberg eds., 2d ed. 2000); Katzenberger, supra note 31, Vor §§ 120 para. 134; Rolf
Sack, Das internationale Wettbewerbs- und Immaterialgüterrecht nach der EGBGB-Novelle,
46 Wettbewerb in Recht und Praxis [WRP] 269, 284 (2000).

56 Van Eechoud, supra note 14, at 213 et seq.; Dreier, supra note 27, Vor §§ 120 ff para. 28; Ger-
hard Hohloch, Anknüpfungsregeln des Internationalen Privatrechts bei grenzüberschreitenden
Medien, in Rechtsschutz gegen Urheberrechtsverletzungen und Wettbewerb-

sverstöße in grenzüberschreitenden Medien 93, 105 et seq. (Jürgen Schwarze ed., 2000);
Schack, UrhR, supra note 18, at para. 925; Staudinger/von Hoffmann, supra note 39, Art. 40
EGBGB para. 392; von Welser, supra note 31, Vor §§ 120 ff. UrhG para. 14; Haimo Schack,
Urheberrechtsverletzung im internationalen Privatrecht – Aus der Sicht des Kollisionsrechts, 35
GRUR Int. 523, 525 (1985).

57 Dreier, supra note 27, Vor §§ 120 ff para. 28; Staudinger/von Hoffmann, supra note 39, Art.40
EGBGB para. 392; von Welser, supra note 31, Vor §§ 120 ff. UrhG para. 14. See also van

Eechoud, supra note 14, at 213 et seq., 229 (advocating party autonomy for the legal conse-
quences). Cf. Schack, UrhR, supra note 31, at para. 925 and Schack, supra note 56, at 525
(excluding party autonomy for authorship and initial ownership).

58 The lex loci damni is the basic rule pursuant to Article 4 (1) Rome II position.
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easing of the lex loci protectionis after the law of the common place of habit-
ual residence and the law of the manifestly closer connection in accordance
with Article 5 (2), (3).59 However, the first proposal, published in 2003, did
not contain a provision such as Article 9 (3) of the February 2006 proposal,
either.60 Insofar it had been argued, that the territorial limitation of intellectual
property rights excludes any deviation from the current lex loci protectionis.61

Similar comments exist on present German choice-of-law rules.62 Against this
background, the Rome II position should have distinctly referred to Article 4
(2), (3) if it wanted to depart the “law of the country for which protection is
claimed.” Moreover, a systematic interpretation of the Rome II position mili-
tates against any deviation of the lex loci protectionis. First of all, Article 8 is a
special rule to the general rule in Article 4 (lex specialis).63 In addition, other
specific rules in the Rome II position refer in each case to the general rule in
Article 4. Article 5 (1), for instance, states that the law applicable in matters of
product liability will be determined “without prejudice to Article 4 (2)”. In a
similar vein, Article 6 (2) refers to Article 4 “where an act of unfair competition
affects exclusively the interests of a specific competitor”.64 Because Article 8
does not refer at all to Article 4 (2), (3), one can infer that the reference to the
lex loci protectionis in Article 8 (1) is concluding. Finally, Article 13 confirms
the exclusivity of the lex loci protectionis. It rules that Article 8 will even apply
to obligations arising out of unjust enrichment, negotiorum gestio, and culpa
in contrahendo from an infringement of an intellectual property right.

b) Initial Ownership
Whether the lex loci protectionis pursuant to Article 8 (1) also encompasses
questions of initial ownership depends on the scope of reference. The range of
matters is laid down in the comprehensive provision of Article 15 of the Rome
II position of September 2006.

59 Article 5 (2), (3) of the February 2006 proposal corresponds to Article 4 (2), (3) of the Rome II
position.

60 The Council’s May 2006 proposal, supra note 42, did not contain such a provision, either.
61 Basedow & Metzger, supra note 12, Festschrift für Mark Moiseevič Boguslavskij at 161;

see also Hamburg Group, supra note 49, at 22 (arguing that the law of the common place of
residence is incompatible with the basic principles governing industrial property rights).

62 See Dreier, supra note 27, Vor §§ 120 ff para. 28; Katzenberger, supra note 31, Vor §§ 120 para.
134; Sack, supra note 55, 46 WRP at 279 (2000) (all excluding the law of the common place of
residence).

63 See recital no. 17 of the Rome II position, supra note 42, at 69.
64 In environmental damage matters, Article 7 of the Rome II position refers to Article 4 (1)

and with respect to industrial actions, the applicable law is determined pursuant to Article 9
“without prejudice to Article 4 (2).”
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Article 15

Scope of the applicable law
The law applicable to non-contractual obligations under this Regulation
shall govern in particular:
(a) the basis and extent of liability, including the determination of persons

who may be held liable for acts performed by them;
(b) the grounds for exemption from liability, any limitation of liability and

any division of liability;
(c) the existence, the nature and the assessment of damages or the remedy

claimed;
(d) within the limits of powers conferred on the court by its procedural law,

the measures which a court may take to prevent or terminate injury or
damage or to ensure the provision of compensation;

(e) the question of whether a right to claim damages or remedy may be
transferred, including by inheritance;

(f) persons entitled to compensation for damage sustained personally;
(g) liability for the acts of another person;
(h) the manner in which an obligation may be extinguished and rules of

prescription and limitation, including rules relating to the commence-
ment of a period of prescription or limitation and the interruption and
suspension of the period.

One comment to the corresponding provision contained in the 2003 pro-
posal (Article 11) regards this term as being “all but helpful in solving the prob-
lems arising in the copyright field in particular”.65 Moreover, it calls for con-
ferring powers to the Court of Justice of the European Communities (E.C.J.)
to define the clear scope of the lex loci protectionis rule in interpreting, what
has now become Article 8 (1) and Article 15 of the Rome II position.66 Another
comment, also to the 2003 proposal, wants to confine the scope of the country
of protection rule solely to infringements, “i.e., it has no direct bearing upon
matters like existence and validity, let alone initial ownership, of the right”.67

Other comments derived from Article 11 of the 2003 proposal the direct appli-
cation of the lex loci protectionis to the creation, scope, and termination of
intellectual property rights as well.68

65 Drexl, The Proposed Rome II Regulation, supra note 47, at 167; see also Drexl, IntImmGR,
supra note 12, at para. 110. Cf. Obergfell, supra note 47, at 12 (criticizing the vagueness of the
regulation).

66 Drexl, The Proposed Rome II Regulation, supra note 47, at 167.
67 Annette Kur, Applicable Law: An Alternative Proposal for International Regulation – The Max

Planck Project on International Jurisdiction and Choice of Law, 30 Brook. J. Int’l L. 951, 960
(2005); see also Obergfell, supra note 47, at 13.

68 Basedow & Metzger, supra note 12, at 162; see also Leible & Engel, supra note 55, 15 EuZW at
16 (2004) and Kreuzer, supra note 45, at 47 et seq. (both criticizing the phrasing of Article 11).
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Looking at wording and composition of the 2003 proposal, Article 12 of the
February 2006 proposal, and Article 15 of the Rome II position of Septem-
ber 2006, the divergent opinions on the scope of application of the lex loci
protectionis are striking. The formulation of Article 15 unambiguously points
out, in lit. a)-i), the scope of the lex loci protectionis-regime according to Arti-
cle 8: “[t]he law applicable to non-contractual obligations under this Regu-
lation shall govern in particular.”69 It is now easy, for example, to subsume
the creation and termination of intellectual property rights under category
lit. a), the extension of rights under lit. b), the adjustment of claims under
lit. c), and the limitation of actions under lit. h). Given these provisions it
is obvious that there is no need for a special rule dealing with the scope of
Article 8 (1).

Admittedly, one can raise the question of whether the lex loci protectionis
principle is a relevant approach to determine, in particular, the law applicable
to the creation, the scope, and the termination of copyright. I will discuss further
infra to what extent the law of the protecting country actually fulfils the needs
of international business for determining authorship and initial ownership.70

However, this very critical issue of policy is different from the matter of whether
the regulation’s scope lacks sufficient clarity.

2. ALI Draft Principles

After the efforts at the Hague Conference on Private International Law to pro-
mulgate a worldwide convention on jurisdiction and enforcement had broken
down, the ALI initiated a project to set out “Principles Governing Jurisdiction,
Choice of Law, and Judgments in Transnational Disputes”.71 In their presently
available form (Discussion Draft, 11 April 2006), the principles deal extensively
with choice of law and intellectual property.72 Whereas the Rome II position

Cf. Oliver Tell, La proposition de règlement sur la loi applicable aux obligations non con-
tractuelles (dite �Rome II�), (2004) Revue europeenne de droit de la consommation

35, 52 (discussing the scope of the applicable law under Article 11); Hausmann, supra note 55,
3 Eur. Leg. For. at 285 (2003) (not discussing Article 11 but in general the lex loci protectionis
principle).

69 Emphasis by the author. 70 See infra III. C. 2.
71 Rochelle C. Dreyfuss & Jane C. Ginsburg, Principles Governing Jurisdiction, Choice of Law,

and Judgments in Transnational Disputes, 4 Computer Law Review International [CRi]

33 (2003).
72 For an analysis of the Preliminary Draft No. 2, Jan. 20, 2004 see Catherine Kessedjian, Current

International Developments in Choice Of Law: An Analysis of the ALI Draft, in Intellectual

Property in the Conflict of Laws 19 (Jürgen Basedow et al. eds., 2005); Kur, supra note 67,
951. For an analysis of an earlier version see Rochelle C. Dreyfuss & Jane C. Ginsburg, supra
note 70, at 33; Annette Kur, Principles Governing Jurisdiction, Choice of Law and Judgments
in Transnational Disputes: A European Perspective, 4 CRi 64 (2003).
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contains only two provisions (Articles 9 and 13),73 Part III of the ALI draft prin-
ciples devotes three chapters, with a total of 16 provisions, to this issue. The
ALI draft principles distinguish the law applicable to determine infringement
(Chapter 1) from that applicable to initial ownership and transfer of rights
(Chapter 2).74 In addition, the principles also provide general rules regarding
choice of law (Chapter 3).75

a) Infringement
Chapter one of the ALI draft principles, titled “In General”, adopts a rule for
determining “the existence, validity, duration, attributes and infringement of
intellectual property rights” in § 301:76

§ 301. Territoriality

(1) Except as provided in Chapter Three, the laws applicable to determine
the existence, validity, duration, attributes and infringement of intellec-
tual property rights and remedies for their infringement are:
(a) for registered rights, the law of each State of registration.
(b) for other intellectual property rights, the law of each State for which

protection is sought.

Obviously, the ALI draft principles make in § 301 a fundamental distinction
between rights arising out of registration, and other intellectual property rights.
Whereas, for registered rights, as a general rule “the law of each State of registra-
tion” is applicable, other intellectual property rights are governed by “the law
of each State for which protection is sought”. For ubiquitous infringements,
though, the ALI draft principles provide in § 321 alternatives to the general
rule promulgated in § 301 (1). Under subsection (1), the parties and the court
may agree to apply the law(s) of the State or states with the closest connection
to the dispute in “exceptional cases.” I will explore this escape clause further
infra.77

Furthermore, the ALI draft principles allow the parties to choose the law
that will apply to certain aspects of their relationship in § 302 (1).78 Under

73 See supra III. B. 1.
74 In this contribution I will not discuss issues of transferability further.
75 In § 327, e.g., the principles exclude the renvoi as is customary in international choice-of-law

conventions. Apart from § 321 “Law to be Applied in Exceptional Cases,” I will not discuss
chapter 3 further in this contribution.

76 § 301 (2) provides a special rule for unfair competition. It is also supposed to include “rights of
publicity (or personality).” See American Law Institute, supra note 43, at 191.

77 See infra sub V. C., 2.
78 Form and substance are determined by the law chosen to govern the contract, § 302 (3)

(a). Capacity to contract is determined by the law of the contractant’s habitual residence,
§ 302 (3) (b).
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§ 302 (1), the parties, for instance, may choose a single law to adjudicate claims
from alleged infringements in several countries.79 However, the parties may
not choose the applicable law to public-law aspects of intellectual property.
These aspects encompass the law applicable to the validity and maintenance
of registered rights (lit. a). These also include, the existence, attributes, and
duration of rights (whether registered or not) (lit. b). In addition, the parties
cannot choose the applicable law for the formal recordation of assignments
and licenses (lit. c). The freedom of choice may also not affect the rights of
third parties pursuant to § 302 (2). Eventually, a choice-of-law clause in mass-
market contracts will only be enforced if it is reasonable under the criteria
set out in § 302 (4) (a). These considerations include: “(i) the substantiality
of the connection between the designated national law and the parties or the
substance of the agreement; (ii) the parties’ location, interests, and resources,
taking into account in particular the resources and sophistication of the non-
drafting party; and (iii) whether the nondrafting party was on notice of the
contract and whether the agreement was accessible and readable.” In case
a choice of law is considered unreasonable, it should be disregarded, and
the applicable law should be determined pursuant to the general rule under
§ 302 (4) (b).

b) Initial Ownership
According to § 311 (1), the law of each country of registration remains the default
rule to determine the initial ownership of registered rights. The principles
make a special arrangement, however, for nonregistered trademarks or trade
dresses in § 312 (1). The law applicable to determine the initial ownership
of those rights is the law of each country in which “the trademark or trade
dress identifies and distinguishes the source of the goods or the services.” For
“rights, such as copyright, which do not arise out of registration,” the principles
refer in § 313 (1) (a) to the country of origin: that is the law of the creator’s
habitual residence at the time the subject matter was created.80 As a result, the
principles identify an owner, who will, initially, be considered the owner of the
intellectual property rights throughout the world. In case the law designated
does not extend protection to the subject matter, § 313 (2) refers to “the law of
the State where the right is first exploited and recognized.”

79 American Law Institute, supra note 43, at 202.
80 “As intellectual property covers creative works of the mind, as well as related subject matter,

it seems appropriate to link the country of origin to the creator’s residence at the time of the
work’s creation.” American Law Institute, supra note 44, at 215. In § 313 (1) (b), (c), and (d),
the principles provide special rules for joint works, works created pursuant to an employment
relationship or commission, and mass-market contracts.
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3. Comparative Remarks

Whereas the Rome II position applies the lex loci protectionis as an all
embracing choice-of-law rule, the ALI draft principles adopt a totally differ-
ent approach: they introduce the issue of dépeçage by distinguishing between
the law applicable to infringement from that applicable to initial ownership
and transfer of rights.81

Apart from that, the ALI draft principles deviate from the lex loci protectionis
for registered rights, such as patents or trademarks. For these rights, the country
of registration is the default connecting factor to determine infringement and
initial ownership. Although such a rule takes the territorial nature of intellec-
tual property rights into account, it abandons the customary “country for which
protection is claimed” phrase. For unregistered rights, such as copyright, the
principles endorse the lex loci protectionis to assert infringement. However, for
determining initial ownership the principles refer to the country of origin and
point to the law of the creator’s habitual residence. Furthermore, the ALI draft
principles establish a special rule to cope with exceptional cases.

Finally, freedom of contract is barred by the Rome II position. Conversely,
the ALI draft principles advocate party autonomy but derive limitations to the
freedom from public-law aspects of intellectual property.

C. Critical Evaluation

The following evaluation will be carried in two stages: first on infringement
and then on initial ownership.

1. Infringement

For industrial property rights, the comparative survey was unambiguous as to
the lex loci protectionis. The Rome II position refers to the law of the country
for which protection is claimed, too. These findings are not astonishing. The
general preference for the lex loci protectionis reflects the historic principle that
industrial property rights are territorial.82 “It is plain that the laws of one country
can have no intrinsic force, proprio vigore, except within the territorial limits

81 See, generally, Christian von Bar & Peter Mankowski, I Internationales Privatrecht § 1
para. 28 (2d ed. 2003); Russell J. Weintraub, Commentaries on the Conflict of Laws 94
(4th ed. 2001).

82 See Ulmer, Immaterialgüterrechte, supra note 12, at 9, para. 14; Ulmer, Intellectual

Property Rights, supra note 12, at 9, para. 15; Martin Wolf, Private International Law

547, para. 521 (2d ed. 1950); Wadlow, supra note 12, at 9, paras. 1–19. Cf. Goldstein, supra note
27, at 100 (citing the principle for copyright).
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and jurisdiction of that country”.83 This Joseph Story proposition applies, in par-
ticular, to industrial property rights. Thus, Germany cannot accept that a patent
issued in “Utopia” achieves legal protection in Germany without any exam-
ination of novelty and obviousness by Germany’s patent office.84 Foreigners
should not be able to assert a claim when the object is not of patentable nature.
Similar concerns can be raised for trademark law: a German entrepreneur reg-
istering a trademark with the German patent and trademark office is gaining
legal protection in Germany. If a trademark constituted a world right, the
German entrepreneur would have to confront all other trademarks that are
identical or would give rise to confusion although having no business contact
to Germany.85 These examples also clarify why the ALI draft principles rightly
follow a territorial approach for the infringement of patents and trademarks.
However, it is a different matter whether it is useful to replace the lex loci
protectionis by the law of each state of registration as suggested by the ALI draft
principles. The issue will be discussed further infra.86

The comparative law review revealed that only very few legal systems follow
the lex originis for the infringement of copyright, too. Likewise, this outcome
is not surprising. If courts obeyed the lex originis in infringement proceedings
they would have to apply foreign law to the infringement of foreign works
and domestic law to the infringement of local works. Insofar, the lex originis
could lead to different results for domestic and for foreign works entailing great
unpredictability. Such an approach would also be at odds with the national
treatment rule in Article 5 (1) and (3) of the Berne Convention obliging its
member states not to discriminate against foreigners.87 Hence, applying the lex
originis to infringements of copyright is questionable and must be repudiated.
Both the Rome II position and the ALI draft principles also follow a territorial
approach by applying the law of the country for which protection is sought
unanimously.

2. Initial Ownership

For industrial property rights, the comparative survey again pointed explicitly
to the lex loci protectionis; the Rome II position follows the lex loci protectionis

83 Joseph Story, Commentaries on the Conflict of Laws, Foreign and Domestic,§ 7, 8
(8th ed. 1883).

84 Eugen Ulmer, Gewerbliche Schutzrechte und Urheberrechte im Internationalen Privatrecht, 41
RabelsZ 479, 484 et seq. (1977).

85 Id., at 485. 86 See infra IV. A.
87 See, for the coverage of the national treatment rule, Sam Ricketson & Jane C. Ginsburg,

I International Copyright And Neighbouring Rights paras. 6.93–6.97 (2d ed., 2005);
Drexl, IntImmGR, supra note 12, at paras. 27–8.
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as well. Taking the territorial nature of industrial property rights into account,
the connection to the country for which protection is claimed is a reasonable
choice-of-law approach. Insofar it is not surprising that the ALI draft principles
select a territorial connecting factor, that is, the “State of registration”, as well. I
will discuss further infra whether it advisable to replace the lex loci protectionis
by the country of registration.88

For copyright, the findings were much more complex. Whereas some coun-
tries and the Rome II position obey the lex loci protectionis, other countries and
the ALI draft principles point to the country of origin. This raises the question
as to whether the lex originis is preferable in this group of cases.

With regard to questions of ownership, it has been argued that the lex
originis would serve economic interests by establishing a single foundation for
the exploitation of a copyrighted work.89 This view conceives the copyright
as a right that is rooted in one country, but which “subsequently . . . flower[s]
in all other countries in which the work is protected.”90 At first blush, these
arguments seem compellingly valid and hardly rebuttable. Yet, the attachment
to the lex originis is also exposed to serious concerns and at closer inspection
the perceived advantages fade away.

Qualms already start with the term of the lex originis itself. Because several
alternatives are possible to designate the country of origin, the term proves to
be unwieldy.91 The Preliminary Draft No. 2 of the ALI principles still linked
that term to the law of “the country in or from which the work has been made
available to the public”.92 By choosing the “country of first publication” the
earlier version of the ALI draft principles were consistent with the definition
of the lex originis in Article 5 (4) (a) of the Berne Convention. However, the
question then remains: which law governs unpublished works? Article 3 (1)
(a) Berne Convention reveals that copyright protection is not depending on
the publication of a work.93 Thus, it is necessary to supplement the basic

88 See infra IV. A.
89 Van Eechoud, supra note 14, at 179; Fawcett & Torremans, supra note 26, at 512; Goldstein,

supra note 27, at 104; Ricketson & Ginsburg, supra note 39, at para. 20.41; Schack, UrhR, supra
note 18, at para. 895; Dreyfuss & Ginsburg, supra note 70, at 37. See also Batiffol & Lagarde,
supra note 20, at 203, para. 531.

90 Ricketson & Ginsburg, supra note 39, at para. 20.41.
91 See also American Law Institute, supra note 43, at 215; Lucas, supra note 28, at 16, para. 49.
92 See § 313 (1) (a) Preliminary Draft No. 2, supra note 43.
93 See, for the German Copyright Act: Schack, UrhR, supra note 18, at para. 227; Katzenberger,

supra note 31, § 6 para. 1. See, for U.S. Copyright Law, 17 U.S.C.A. § 104 (a) (2006): Nimmer

on Copyright, supra note 27, § 4.01 [A].
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rule.94 Other national choice-of-law rules provide a default rule in accordance
with Article 5 (4) (c) of the Berne Convention and attach initial ownership to
the country of which the author is a national. This is, for instance, the case
in the already mentioned Article 48 (1) of the Portuguese Código Civil95 or
Article 60 of the Romanian Private International Law Act.96

Nevertheless, by distinguishing between published and unpublished works,
the country of origin introduces a questionable schism:97 in the wake of pub-
lication, the ownership of copyright could change by force of law when the
work crosses an international frontier. Suppose a cinematographic work, made
by an American producer in the United States, is destined to be published in
Germany.98 Before the publication, all rights in this work are granted by virtue
of the works made for hire provision in U.S. copyright law99 to one person,
the producer, whereas German copyright law accords copyright protection to
the intellectual creators of the cinematographic work.100 This outcome seems
arbitrary for an approach bearing the cachet “universal.” In addition, the “coun-
try of first publication” could trigger a kind of “law shopping”:101 even if one
can identify the “country of origin” easily, what if that country provides for
a very low-level droit d’auteur-protection privileging the exploitation of the
copyright? As a general rule, producers, investors, or employers choose the
country in which the work will first be available to the public. If they prefer
a state that follows, for instance, the works made for hire-doctrine, a univer-
sal approach will inescapably discriminate against creators. Moreover, one
has to face the incremental commercialization of copyright. The freelance
composer, writer, or sculptor of the past is no longer the leading figure in
copyright law. Most of the protected works are works made for hire. In a global

94 The Preliminary Draft No. 2, supra note 43, did not address this problem. The default rule in
§ 313 (3) was unsuitable because it determined “initial title by the laws of the place where the
right is first exploited.” However, once a work is exploited, it is sine qua non published, too.

95 See, supra note 20. 96 See, supra note 29.
97 See Ulmer, supra note 83, at 496.
98 The Berne Convention submits in Article 14bis (2) (a) the ownership of a cinematographic to

“the country where protection is claimed.” All the same some proponents of the lex originis
argue that each Berne Union forum is still free to apply the country of origin to determine
initial ownership. See van Eechoud, supra note 14, at 116; Obergfell, Filmverträge, at 209;
Schack, UrhR, supra note 18, at para. 892. Contra American Law Institute, supra note 43,
at 214; Ginsburg, WIPO, GCPIC/2, supra note 18, at 24; Ginsburg, supra note 18, at 168
note 13.

99 17 U.S.C.A. § 201 (b) (2006); see also Nimmer on Copyright, supra note 27, § 5.03.
100 See Urheberrechtsgesetz [Copyright Act], Sept. 9, 1965, BGBl. I at 1774, as amended, §§ 94,

95 ( F.R.G.) [hereinafter UrhG]; see also Dreier, supra note 27, § 94 para. 1.
101 Dreier, supra note 27, Vor §§ 120 ff para. 29; Drexl, IntImmGR, supra note 12, at para. 15;

Katzenberger, supra note 31, Vor §§ 120 para. 122.
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economy, legal systems compete with each other, and creators will most likely
be the underdogs. Because the lex loci protectionis confines national laws to
national borders, creators may still earn the pleasure of favorable laws in other
countries.102

However, even if one chooses a stable criterion, such as the “place of cre-
ation”103 or the “creator’s habitual residence”104 for the determination of initial
ownership, fundamental objections will persist although the problems caused
by the division between published and unpublished works may be solved in
this manner. The place of creation may be entirely fortuitous and also hard to
localize in a disputed case. For some works, such as cinematographic works, it is
frequently ambiguous because many films are produced in different countries,
especially in the European Union105

The connection in § 313 (1) (a) of the ALI draft principles to the law of the
country in which the creator has its habitual residence, though, does not seem
as an appropriate test, either. It may be in conflict with the law of a forum
that has exercised jurisdiction on the basis of a territorial connection between
the forum and the claim. Under Article 5 (3) of the Brussels I Regulation,106

for example, a court of a Member State has jurisdiction based on the place
of the tort. As a result, a creator may seek relief in the forum because the
defendant has disseminated the work in that forum. If the forum is not that of
the creator’s habitual residence, however, the forum will not be able to deter-
mine whether the defendant has infringed the creator’s moral rights under the
forum’s law. A nice example displaying the forum’s predicament in such a case
is the “John Huston” decision rendered by the French Cour de Cassaon.107

At issue was the question of ownership and the exercise of moral rights by the

102 See Karl-Nikolaus Peifer, Das Territorialitätsprinzip im Europäischen Gemeinschaftsrecht vor
dem Hintergrund der technischen Entwicklungen, 50 Zeitschrift für Urheber- und Medi-

enrecht [ZUM] 1, 5 (2006) (regards the territoriality principle as a chance for national
“protected privilege strategies” [Schutzrechtsstrategien]).

103 The criterion is advocated by François Terré, note Cass. civ., supra note 35, 49 Rev. crit. DIP

370 (1960).
104 The criterion is also advocated by van Eechoud, supra note 14, at 180 and Mireille van

Eechoud, Alternatives to the lex protectionis as the Choice-of-Law Rule for Initial Ownership
of Copyright, in Intellectual Property and Private International Law – Heading for

the Future 289, 298 (Josef Drexl & Annette Kur eds., 2005).
105

Schack, UrhR, supra note 18, at para. 901; Schack, Anknüpfung, supra note 39, at 49,
para. 71.

106 Council Regulation (EC) No 44/2001 of Dec. 22, 2000 on Jurisdiction and the Recognition
and Enforcement of Judgments in Civil and Commercial Matters, 2001 O.J. (L 12) 1.

107 Cass. 1re civ., May 28, 1991, 149 RIDA 197–99 (1991), 42 GRUR Int. 304 (1992) – Consorts
Huston c./ Sté Turner Enternainment et autres. When the action was brought the Berne
Convention was not in force for the United States.
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heirs of the film director John Huston who objected to a colorized version of
the black-and-white film The Asphalt Jungle being screened in France. The
U.S. American codefendant invoked, under the French lex originis rule, the
application of U.S. copyright law under which the film producer would be
deemed an “author.” Hence, the heirs could not claim any moral rights in
France. The Cour de Cassation escaped the catch-22 of the lex originis attach-
ment to U.S. copyright law by holding that the author enjoyed moral rights by
the mere fact of its creation and that these rules are laws of imperative applica-
tion. Likewise, the ALI draft principles try to avoid this dilemma for disputes
involving moral rights by applying the law of the country for which protection
is sought.108 Admittedly, such a solution is only feasible in a “dualist” copyright
system as in France that treats pecuniary rights as independent from moral
rights. It is not conceivable for a “monist” conception of copyright, that views
economic and personal interests of the author as protected by one homoge-
neous copyright, as is found in Germany.109 From the German point of view,
ownership and moral rights are, as a matter of fact, closely connected to the pro-
tection of copyright.110 Therefore, a special connecting factor for moral rights
does not align with a copyright system that views copyright through a monist
lens.

Ultimately, the perceived advantages of a universal copyright prompting
international commerce vanish if the owner is granting territorially limited
rights. Then again, a puzzle of different territorial laws is emerging.111 So far,
no one has seriously argued for confining the transferability of a copyright only
to a “universal” right. This is not astonishing given the diverging interest at stake
for the worldwide exploitation of copyright. Copyright is exploited differently
in various countries based on different market conditions.

108 American Law Institute, supra note 43, at 192 and 197 et seq. The ALI first considered the
author’s residence as the connecting factor for moral rights. However, this test was rejected as
impractical because it can create problems for exploiters whose conduct may be permissible at
one point in time, but impermissible later, when the author changes residence. See American
Law Institute, supra note 43, at 197 et seq.

109 See, for the monist and dualist approaches, J.A.L. Sterling, World Copyright Law paras.
2.05, 2.18 (2d ed., 2003).

110 Drexl, IntImmGR, supra note 12, at para. 16; Otto Sandrock, Die kollisionsrechtliche Behand-
lung der Deliktshaftung bei der Verletzung von gewerblichen Schutzrechten und Urheberrechten,
in Vorschläge und Gutachten zur Reform des deutschen internationalen Priva-

trechts der außervertraglichen Schuldverhältnisse 399–401 (Ernst von Caemmerer
ed., 1983); Stellungnahme des Max-Planck-Insituts für ausländisches und internationales
Patent-, Urheber- und Wettbewerbsrecht zum Entwurf eines Gesetzes zur Ergänzung des
internationalen Privatrechts (außervertragliche Schuldverhältnisse und Sachen), 35 GRUR

Int. 104, 105 (1985).
111 Drexl, IntImmGR, supra note 12, at para. 17.
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3. Result

The above discussion has clearly revealed that the lex loci protectionis should
be endorsed: the country for which protection is claimed is an appropriate
choice-of-law rule for industrial property as well as copyright concerning both
infringement and initial ownership.

IV. Division between Registered and

Unregistered Rights

The foregoing evaluation has skipped the division between registered and
unregistered rights laid down in the ALI draft principles. The question remains
whether such a division is reasonable.

A. Registered Rights

At first glance, the effect of such a split approach on registered rights seems to
be negligible because the ALI draft principles adhere to a territorial approach
by applying the “law of each country of registration”. However, the notion
“country for which protection is claimed” has its advantages: it forces the
plaintiff to clearly name the country or countries in which it is seeking protec-
tion.112 Moreover, courts are rather held to identify the country or countries to
which the judgment would have legal effect. This argument gains great impor-
tance for prohibitive injunctions that account for the majority of intellectual
property rights disputes.113 However, the most serious drawback of the ALI
formula is that the division between registered and unregistered rights would
foreclose any opportunity of achieving a uniform concept for all intellectual
property rights. Therefore, I suggest that the lex loci protectionis phrase be
retained.

B. Unregistered Rights

With respect to unregistered rights the ALI draft principles apply consistent
with the Rome II position “the law of each State for which protection is sought.”
Apart from the division between registered and unregistered rights the attach-
ment to the lex loci protectionis raises no objections. The Preliminary Draft
No. 2114 still referred to “the law of any country where the alleged infringing

112 Kur, supra note 67, at 963. 113 Id.
114 See, supra note 43.
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act has or will significantly impact the market for the work or subject matter
at issue” in § 301 (2). This approach was considered questionable, because it
is not plausible why such a market impact-test should only be applicable to
unregistered rights. The argument that the law of certain countries can be dis-
regarded if the harm caused there is minor, applies as well to the infringement
of registered rights, in particular, for example, to trademarks.115

C. Result

The distinction between registered and unregistered rights is not convincing.
It prevents a holistic choice-of-law approach for intellectual property rights.
Indeed, identifying the country for which protection is claimed can constitute
a puzzle, particularly in multistate infringement cases. The following section
will further explore the means that can be deployed to cope with multistate
conflicts.

V. Multistate Conflicts

The lex loci protectionis as a connecting factor poses a twofold challenge when it
comes to multistate conflicts:116 the multitude of legal systems and the extrater-
ritorial application of the lex loci protectionis.

A. Multitude of Legal Systems

The first concern is obvious. In cases involving multistate infringements, courts
have to deal with a multitude of legal systems. Content, for instance, posted
on the Internet in one state may easily infringe intellectual property rights in
other territories.117 Courts are then facing a mosaic of applicable laws rendering
the task of adjudicating a claim quite daunting.118 In addition, varying national

115 Drexl, The Proposed Rome II Regulation, supra note 47, at 171; Kur, supra note 67, at 965;
Annette Kur, Trademark Conflicts on the Internet: Territoriality Redefined? in Intellectual

Property in the Conflict of Laws 175, 184 et seq. (Jürgen Basedow et al. eds., 2005)
[hereinafter Kur, Trademark Conflicts].

116 Drexl, The Proposed Rome II Regulation, supra note 47, at 167–71.
117 A nice example is the circumstances of the Le Grand Secret case: In February 1996, shortly after

the former French President François Mitterrand had died, his former physician published
a memoir titled, “Le Grand Secret.” The owner of a cyberspace café in provincial France
purchased a copy, scanned all 190 pages, and made the images files available on an Internet
site. Soon “Le Grand Secret” was downloadable on websites in the United States, Canada,
and the United Kingdom. See Ginsburg, WIPO, GCPIC/2, supra note 18, at 5.

118 See Ricketson & Ginsburg, supra note 39, at para. 20.16.
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choice-of-law rules could spawn serious contradictions. Take, for example, the
initial ownership in copyright. Courts of countries that apply the lex originis
principle could attain a different practical outcome than countries that follow
the lex loci protectionis. Another nice example is the decision Sender Felsberg
of the Federal Court of Justice.119 Although, in that case, only two legal sys-
tems were involved, the lex loci protectionis produces a paradoxical situation:
the court applied German copyright law to French-language radio transmis-
sions broadcasted from German territory for technical reasons into the French
border area albeit the broadcasting was solely directed to France and virtu-
ally no German audience existed. As a result, the German collecting society
(“GVL”120) was able to prosecute equitable remuneration against the German
subsidiary of a Paris-based company under § 78 (2), § 86 UrhG.121

The decision is causing discomfort because it does not take the economic
conditions of the case into account:122 the content was completely produced
by the French parent and sent via satellite to the subsidiary for retransmission
into France. It was only for technical reasons that the terrestrial transmitter
was located in Germany. Moreover, the French parent company was also
exposed to royalty claims by the French collective society for the transmission
of the identical program by transmitters situated in the French territory. All the
same, the court did not accept these objections and justified the application
of German Copyright Law as the law of the place of broadcasting under § 20
UrhG. The court was willing to deduct the double charge, only for the amount
of remuneration, by applying § 13 (3) Urheberrechtswahrnehmungsgesetz.123

In the parallel proceeding in France between the French collective society
(“SPRE”124) and the parent company, the Cour de Cassation decided to request
a preliminary ruling to ascertain inter alia whether a broadcasting company
is entitled, under Article 8 (2) of Directive 92/100,125 to deduct the amount
of the royalty paid in one Member State, where it is established, from the
royalty payable in another Member State, in whose territory the terrestrial

119 See supra note 5.
120 Gesellschaft zur Verwertung von Leistungsschutzrechten mbH.
121 BGH, supra note 5, at 326 et seq.
122 See Brinkmann, supra note 5, at 96; Josef Drexl, Lex americana ante portas – Zur extraterritori-

alen Anwendung nationalen Urherberrechts, in Urheberrecht im Informationszeitalter,

Festschrift für Wilhelm Nordemann 429, 440 (Ulrich Loewenheim ed., 2004) [here-
inafter Drexl, Lex americana ante portas].

123 Gesetz über die Wahrnehmung von Urheberrechten und verwandten Schutzrechten [Law of
the Exploitation of Copyrights and Related Rights], Sept. 9, 1965, BGBl. at 1294, as amended.

124 Société pour la perception de la rémunération équitable.
125 Council Directive 92/100/EEC of Nov. 19, 1992 on Rental Right and Lending Right and On

Certain Rights Related to Copyright in the Field of Intellectual Property, 1992 O.J. (L 346) 61.
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transmitter broadcasting to the first state is situated.126 However, the E.C.J.
rejected such an interpretation of Article 8 (2) of the Directive 92/100.127 It
emphasized the principle of territoriality by regarding it “as recognised in
international law and also in the EC Treaty”.128 Thus, the E.C.J. concluded
that “the royalty . . . determined [for one state] constitutes payment for the use of
phonograms in that State and that that payment cannot be taken into account
in order to calculate equitable remuneration in another Member State”.129

With that ruling, the E.C.J. expressly quashes the proposed deduction by the
Federal Court of Justice. Behind the veil of the principle of territoriality, the
E.C.J. reaches a solution that is not tailored to the economic peculiarities of
the case. A first note to the ruling rightly points out that the administrative
expenditure caused by the German GVL may well be higher than the profit
generated by the transmission from the German territory.130

B. Extraterritorial Application

The second concern in multistate conflicts is raised by the extraterritorial appli-
cation of the lex loci protectionis by forum courts.131 Courts might be inclined
to ascertain an infringement if there is only a minimum contact to their own
national borders. Extraterritorial application of the lex loci protectionis tends
to result in overregulation.132 This danger is exemplified by the case National
Football League v. PrimeTime 24 Joint Venture.133 The U.S. Court of Appeals
for the 2nd Circuit held that the defendant PrimeTime had infringed NFL
copyright by broadcasting protected works to Canadian satellite subscribers
over the defendant’s pay-TV services. The 2nd Circuit reasoned “that a public
performance or display includes ‘each step in the process by which a protected

126 See 2004 O.J. (C 156) 8.
127 E.C.J., July 14, 2005, C-192/04 – Lagardère /. SPRE, available at http://www.curia.europa.eu/

de/content/juris/index.htm (last visited Oct. 19, 2006). See, further, the case notes by Tilo
Gerlach, 49 ZUM 729 (2005) and Axel Metzger, Zum anwendbaren Urheberrecht bei
grenzüberschreitendem Rundfunk, 26 IPRax 242 (2006).

128 E.C.J., supra note 127, at para. 46. 129 E.C.J., supra note 127, at para. 54.
130 Metzger, supra note 127, at 246.
131 Goldstein, supra note 27, at 100; Drexl, The Proposed Rome II Regulation, supra note 27, at

168–69; Drexl, Lex americana ante portas, supra note 122, at 432.

132 See, generally, Andrew T. Guzman, Choice of Law: New Foundations, 90 Geo. L.J. 883, 906–10
(2002). By the same token Professor Guzman demonstrates that territoriality leads to underreg-
ulation. See id., at 909–913. Still, he considers “the presumption against extraterritoriality . . . a
valuable choice-of-law tool” because there would be no mechanism to correct overregulation.
However, a country would easily be able to correct the problem of underregulation, see id., at
927.

133 See supra note 8.
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work wends its way to its audience’. . . . Under that analysis, it is clear that
PrimeTime’s uplink transmission of signals captured in the United States is a
step in the process by which NFL’s protected work wends its way to a public
audience.”134 This ruling is surprising because it applies U.S. copyright law to
a public display or performance in a foreign country. Even more astounding
is that the court does not even mention the position of Canadian law given
that the transmission was legal in the neighboring jurisdiction.135 The extrater-
ritorial application of the U.S. Copyright Act leads to a clash between U.S.
law and Canadian law. The result is a biased application of U.S. law to protect
the rights of the U.S. American plaintiff against the interests of the Canadian
viewers.

The danger of an extraterritorial application lurks also in the U.S. root copy-
doctrine. Dating back to 1939, the Second Circuit has upheld the application
of U.S. law to the distribution of copies abroad, when the foreign copies were
further reproductions of an initial infringing reproduction committed in the
United States.136 However, some authors in the U.S. have criticized the root
copy-doctrine. They demand that domestic courts should apply foreign law to
infringements that occur in foreign territories.137

C. Possible Solutions and Critical Evaluation

How do we deal with these concerns? We may only hope for the insight of the
courts to refrain from the extraterritorial application of the lex loci protectio-
nis. Not every act that may have consequences under domestic law necessar-
ily implicates the lex loci protections. Courts of all nations should indulge a

134 National Football League v. PrimeTime 24 Joint Venture, 211 F.3d 10, 13 (2d Cir. 2000) (quoting
David v. Showtime/The Movie Channel, Inc., 697 F.Supp. 752, 759 [S.D.N.Y. 1988]).

135 See Patry, supra note 8, at 1084; Drexl, Lex americana ante portas, supra note 122, at 435
note 30.

136 See, e.g., Sheldon v. Metro-Goldwyn Pictures, Corp., 106 F.2d 45, 52 (2d Cir. 1939), aff’d, 309
U.S. 390 (1940) (distribution of a motion picture outside the United States held to infringe
on plaintiff’s play because the negatives were made in the United States); Update Art Inc. v.
Modiin Publ’g Ltd., 843 F.2d 67, 72 et seq. (2d Cir. 1988) (publication of a photograph of a poster
in Israel; the initial photograph of the poster was allegedly made in the United States and sent
to Israel for further copying and distribution). See, for additional references, Ginsburg, WIPO,
GCPIC/2, supra note 18, at 37 note 121.

137 Ricketson & Ginsburg, supra note 39, at para. 20.21; Graeme Austin, Domestic Laws and For-
eign Rights: Choice of Law in Transnational Copyright Infringement Litigation, 23 Colum.-

VLA.J.L. & Arts 1 (1999) (text accompanying note 120). See also Curtis Bradley, Territorial
Intellectual Property Rights in an Age of Globalism, 37 Va. J. Int’l L. 505, 549 (1997) (argu-
ing that the “minimum rights” principle [of the Berne Convention] is inconsistent with the
extraterritorial application of a nation’s intellectual property laws).
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presumption against the extraterritorial application of their domestic laws.138

At least, it is possible to find a better way to deal with multistate issues. In the
next section, a couple of conceivable solutions are described and analyzed.

1. Possible Solutions

Already, at the end of the last century, the World Intellectual Property Orga-
nization (WIPO) tried to reach an agreement on choice-of-laws rules for intel-
lectual property rights.139 But, until now, the WIPO efforts have not lead to
an international consensus. The proposals of WIPO for trademark law are
more elaborated. The Joint Recommendation concerning Provisions on the
Protection of Marks, and Other Industrial Property Rights in Signs, on the
Internet,140 however, does not to try to establish a special choice-of-law rule.
Instead, it addresses the international dimension of trademark use within the
framework of national trademark laws.141 The general principle is expressed in
Article 2:

Article 2 – Use of a Sign on the Internet in a Member State

Use of a sign on the Internet shall constitute use in a Member State for the
purposes of these provisions, only if the use has a commercial effect in that
Member State as described in Article 3.

Article 3 provides a nonexhaustive list of factors that can be relevant for
determining a “commercial effect,” such as, “the level and character of com-
mercial activity of the user in relation to the Member State” or “the connection

138 Harold G. Maier, Extraterritorial Jurisdiction at a Crossroads: An Intersection between Public
and Private International Law, 76 Am. J. Int.’l L. 280, 282 (1982); Goldstein, supra note 27, at
64. See also Drexl, IntImmGR, supra note 12, at paras. 174–203 (dealing extensively with the
prohibition of extraterritorial application [“Verbot der extraterritorialen Anwendung”]).

139 See, Meeting of the Group of Consultants on the Private International Law Aspects of
the Protection of Works and Objects of Related Rights Transmitted through Global Dig-
ital Networks, Geneva, Dec. 16–18, 1998, available at http://www.wipo.int/meetings/en/
details.jsp?meeting id=3648 (last visited Oct. 19, 2006). In preparation for this meeting, Profes-
sor Ginsburg (New York) (WIPO, GCPIC/2) (see, supra note 18) and Professor Lucas (Nantes)
(WIPO, GCPIC/1) (see, supra note 28) prepared two studies. See also Dorothee Thum, Interna-
tionalprivatrechtliche Aspekte der Verwertung urheberrechtlich geschützter Werke im Internet –
Zugleich ein Bericht über eine WIPO-Expertensitzung in Genf, 51 GRUR Int. 9 (2001).

140 Available at http://www.wipo.int/about-ip/en/development iplaw/pub845.htm (last visited
Oct. 19, 2006).

141 Johannes Christian Wichard, Joint Recommendation concerning Provisions on the Protection
of Marks, and Other Industrial Property Rights in Signs, on the Internet, in Intellectual

Property and Private International Law – Heading for the Future 257, 259 et seq.
(Josef Drexl & Annette Kur eds., 2005).
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of an offer of goods or services on the Internet with the Member State.” In
addition, the “commercial effect” serves also as a yardstick for determining the
proportionate remedy in Articles 13–15. According to Article 13 (1), for instance,
remedies for the infringement of rights in a Member State should be propor-
tionate to the commercial effect of the use in that Member State. Still, the
joint recommendation does not establish a declaration binding under interna-
tional law. It is designed as a “soft law,” harmonizing principles of substantive
trademark law in order to avoid multistate conflicts.142 In the Hotel Maritime
case, the Federal Court of Justice expressly referred to the WIPO Joint Recom-
mendation to hold that where a potential trademark infringement had been
instigated abroad, there had to be a domestic commercial effect.143 The website
in dispute (www.hotel-maritime.dk) comprised information in German about
the “hotel maritime” in Copenhagen, Denmark, and also a brochure in sev-
eral languages, including German, which was sent to prospective clients (but
only on request). All the same the court dismissed the claim of the proprietor of
the German trademark “maritim,” registered inter alia for hotels, on its merits
discerning that the website had only a negligible commercial effect in Ger-
many because the defendant’s hotel services could only be rendered abroad.
Furthermore, the mere possibility of receiving foreign advertising content was
also not regarded as sufficient.144

Beyond the WIPO efforts, we have seen already supra that the ALI draft
principles provide in § 321 a special rule to be applied in exceptional cases.145

Under § 321 (1), the parties and the court may agree to apply “the law(s) of the
State or States with the closest connection to the dispute.” As factors to be taken
into account for choosing the appropriate law, § 321 (1) refers to “the habitual
residences of the parties” (a); “the place where the parties’ relationship, if any,
is centered” (b); “the extent of the activities and the investment of the right
holder or holders” (c); and “the markets toward which the parties directed their
activities” (d). If the parties do not agree on an applicable law, the court may
apply the law of the forum to the entirety of the claim according to § 321 (2).
However, § 321 (3) allows the parties to prove “that, with respect to particular
States covered by the action, the solution provided by any of those States’
laws differs from that obtained under the law chosen to apply to the case as
a whole.” Then, the court should consider such differences when fashioning
their remedy.

142 Id., at 263. See also Annette Kur, Use of Trademarks on the Internet –The WIPO Recommenda-
tions, 33 II C 41, 46 (2002).

143 See supra note 3. 144 BGH, supra note 3, at 434.
145 See supra III. B. 2. a).
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In contrast, the Rome II position does not provide a special rule for multistate
conflicts. The European Satellite Directive146 provides a special choice-of-law
rule for European satellite transmissions only on the European level.147 Under
Article 1 (2) (b) of the said directive, the only copyright-engaging act is the
uplink. The receipt of the signal does not implicate the public performance
right.

Moreover, there is an extensive discussion between scholars going on about
the pertinent connecting factor for multistate infringements of intellectual
property rights: some authors have proposed applying the law of the country in
which the server that hosts the infringing content is located to Internet infringe-
ments.148 In addition, it is suggested to apply the law of the country in which
the operator of the website on which the allegedly infringing content is found
has its residence or principal place of business.149 A different view recommends
applying the law of the country at which the relevant content is retrieved.150

It is also proposed that both the law of the country of emission and the law
of the country where the content has been retrieved (“footprint countries”)
be applied simultaneously (so-called Bogsch-theory151). This approach would
yield a mosaic of applicable laws.152 Another scholar favors a cumulative rule,
that is, applying both the law of the country where the injury occurred and
the law of the country in which the wrongful conduct took place.153 Finally, a

146 Council Directive 93/83/EEC of Sept. 27, 1993 on the Coordination of Certain Rules Con-
cerning Copyright and Rights Related to Copyright Applicable to Satellite Broadcasting and
Cable Retransmission, 1993 O.J. (L 248) 15.

147 The Directive cannot be applied by analogy beyond its scope of application to other multistate
conflicts because the attachment to the country of the uplink requires indispensably uniform
substantial laws. See Dreier, in Urheberrechtsgesetz § 20a para. 6 (Dreier & Schulze eds.,
2d ed., 2006); Haimo Schack, Internationale Urheber-, Marken- und Wettbewerbsverletzungen
im Internet, 3 MultiMedia und Recht [MMR] 59, 63et seq. (2000).

148 Jochen Dieselhorst, Anwendbares Recht bei Internationalen Online-Diensten, 42 ZUM 293, 299
(1998); Frank Koch, Internationale Gerichtszuständigkeit und Internet, 15 CR 121, 123 (1999).

See also Ginsburg, WIPO, GCPIC/2, supra note 18, at 45 (primary point of attachment).
149 Andreas Reindl, Choosing Law in Cyberspace: Copyright Conflicts on Global Networks, 19

Mich. J. Int’l. L. 799, 852 (1998) (primary point of attachment); Ginsburg, WIPO, GCPIC/2,
supra note 18, at 45 (if law of the country that hosts the server is “inadequate”); Gerald Spindler,
Die kollisionsrechtliche Behandlung von Urheberrechtsverletzungen im Internet, 23 IPRax 412,
419 et seq. (2003).

150 Dreier, supra note 27, Vor §§ 120 ff para. 42.
151 The theory is named after Arpad Bogsch, the former Director General of WIPO.
152 Drexl, IntImmGR, supra note 12, at paras. 165, 211; Katzenberger, supra note 31, Vor §§ 120

para. 145; Schack, supra note 147, at 64.
153 Peter Mankowski, Das Internet im Internationalen Vertrags- und Deliktsrecht, 63 RabelsZ 203,

275 et seq. (1999) (arguing that at the place of injury solely, a partial damage, caused by the
harm in that place, can be claimed, whereas the total damage can be prosecuted at the place
of the wrongful conduct).
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solution is sought at the level of substantive law. For instance, it is proposed to
implement a “de minimis-rule” requiring an infringement to be noticeable in
the respective country.154 Others suggest that a market impact rule referring to
the WIPO Joint Recommendation be used as a guideline.155 Another proposal
is even broader: it suggests a “substantive law method” drawing the “applica-
ble rule in international cases from an amalgam of national and international
norms.”156

2. Critical Evaluation

The stance of the Rome II position to multistate conflicts is raising concerns.
Obviously, the drafters of the Rome II position have ignored this problem. If the
regulation is implemented without a special rule, courts will have their hands
tied to the lex loci protectionis when handling multistate conflicts. However,
when the adherence to the lex loci protectionis proves to be unduly burden-
some, courts must have an alternative at hand. And an alternative will not
always be within reach on the level of the substantive law as exemplified by
the Hotel Maritime case, in which the Federal Court of Justice could refer
to the WIPO Joint Recommendation. This is true especially in case a court
has to deal with a scenario where the infringement can be located in more
than one territory. Thus, it is not amazing that this loophole has been highly
criticized.157 The drafters of the Rome II position should make an effort to fill
the current gap in the regulation.

Compared to this state of affairs under the Rome II position, the ALI draft
principles provide a very detailed rule. Yet, the criteria available to determine
the “closest connection” are a far cry from a balanced approach. The reference
to “the extent of the activities and the investment of the right holder” will very
often entail the application of the law of the country in which the right holder

154 Metzger, supra note 127, at 246.
155 Kur, Trademark Conflicts, supra note 115, at 191. See also Ansgar Ohly, Choice of Law in

the Digital Environment, in Intellectual Property and Private International Law –

Heading for the Future 241, 255 (Josef Drexl & Annette Kur eds., 2005). In 30 Brook.

J. Int’l L., at 971, 979 et seq. (2005), supra note 67, Professor Kur seems to argue for an
implantation of the market-impact rule on the choice of law level.

156 Graeme B. Dinwoodie, A New Copyright Order: Why National Courts Should Create Global
Norms, 149 U. Pa. L. Rev. 469, 550 (2000). See also Dinwoodie, supra note 39, at 206–10; Graeme
B. Dinwoodie, Trademarks And Territory: Detaching Trademark Law From The Nation-State,
41 Hous. L. Rev. 885, 955–71 (2004).

157 Online update of Graham Smith, supra note 3, at para. 6–032; Drexl, IntImmGR, supra
note 12, at para. 212. Contra Basedow & Metzger, supra note 12, at 164 (arguing that the
European Community should await the international development).
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has its center of commercial interests.158 In many cases, this country will be the
United States with its investment-friendly laws (in particular, the works made
for hire-doctrine159). Hence, one does not have to be a prophet to anticipate
that U.S. courts would use these criteria to apply the lex fori.160 After all, it is
not likely that the current ALI provision will be endorsed at the international
level.

Of course, the diverse approaches taken by academia to deal with multistate
conflicts counsels caution in advancing a single prescription. The nature of the
issue requires an effort to find a solution at the international level. However, at
the current stage, it is hard to predict which point of attachment will reach a
broad consensus. Thus, one option for courts could be to refer, tentatively, to
the country with the closest connection to the infringement dispute but without
the additional criteria promulgated by the ALI draft principles. Such a point of
attachment would not foreclose any future international developments. The
reference to the “country with the closest connection,” as such, is a viable
escape clause.161 For instance, the 1987 Swiss Private International Law Act162

provides a general escape clause in Article 15 (1).163 In a similar fashion, the
Restatement of the Law, Second, Conflict of Laws 2d (1971) has a preference for
escape clauses.164 An escape clause will give courts the leeway to diverge from
the statutory lex loci protectionis, in case a variance is imperative. Moreover,
courts will already be able to deploy at the choice-of-law level a commercial

158 See the illustration given by the American Law Institute, supra note 43, at 232.
159 17 U.S.C.A. § 201 (b) (2006).
160 Drexl, IntImmGR, supra note 12, at para. 222.
161 See César E Dubler, Les clauses d’exception en droit international prive 124–27,

paras. 147–51 (1983); Kropholler, IPR, supra note 20, at 27 et seq. Contra Klaus Schurig, in
Internationales Privatrecht 308 (Gerhard Kegel & Klaus Schurig eds., 9th ed., 2004);
Hans Jürgen Sonnenberger, Internationales Privatrecht, Einleitung, in X Münchener

Kommentar zum Bürgerlichen Gesetzbuch Einl. IPR, para. 696 (4th ed., 2006).
162 See, supra note 22.
163 It states that “the law designated by this Statute is, by way of exception, not applicable if, under

all circumstances, the case clearly has only a slight connection with the designated law, and
has a much closer connection with another law.” English translation available at Alfred E. von
Overbeck, The Fate of Two Remarkable Provisions of the Swiss Statute on Private International
Law, 1 Yb.P.I.L. 119, 129 (1999).

164 See, e.g., § 189. Contracts for the Transfer of Interests in Land: “The validity of a contract for the
transfer of an interest in land and the rights created thereby are determined, in the absence of
an effective choice of law by the parties, by the local law of the state where the land is situated
unless, with respect to the particular issue, some other state has a more significant relationship
under the principles stated in § 6 to the transaction and the parties, in which event the local
law of the other state will be applied” (emphasis added by the author). See also the identical
phrasing in § 191. Contracts to Sell Interests in Chattel, § 192. Life Insurance Contracts or
§ 196. Contracts for the Rendition of Services.
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effect-test as yielded in the WIPO Joint Recommendation. The implantation
of an escape clause in the choice-of-law rule will serve the interests of legal
certainty and predictability, rather than the uncertainty of trying to find a
loophole under the applicable substantive law. Of course, courts will have to
consider, very carefully, any deviation from the lex loci protectionis.

Another possible approach to alleviate the dilemma described could be to
grant to the parties the freedom to select the applicable law for liability conse-
quences, especially to the computation of damages, as suggested by § 302 (1)
ALI draft principles.165 Even though it remains to be seen if such a choice
would often be made in practice, it can be a feasible solution. A limited party
autonomy provides both parties with the advantage of legal certainty. Such a
limited choice of law would not affect a state’s sovereign decisions regarding
the content and scope of protection granted for intellectual property rights.166

The 1987 Swiss Private International Law Act grants, to the parties in Arti-
cle 110 (2), a limited choice of law: pursuant to this provision the parties can
choose the application of the lex fori to govern the legal consequences of the
infringement after the event giving rise to the damages that have occurred.167

If the outcome of such agreements is subjected to a close scrutiny, there will
be no necessity to restrict party autonomy to an ex post choice of law.168 Still,
this opportunity should only be granted to parties on the condition that the
choice of law is made expressly and may not adversely affect the rights of third
parties.169

3. Result

It is suggested that, in multistate conflicts, the lex loci protectionis as a general
rule is supplemented by an escape clause enabling courts to have recourse to
the law of the country with the closest connection to the infringement dispute.

165 See American Law Institute, supra note 43, at 202.
166 Kur, supra note 67, at 975; Staudinger/von Hoffmann, supra note 39, Art. 40 EGBGB para. 392;

von Welser, supra note 31, Vor §§ 120 ff. UrhG para. 14.
167 Siehr, CH -IPR, supra note 23, at 209; Vischer, supra note 23, Art. 110 para. 13. Contra Jegher

& Schnyder, supra note 23, Art. 110 para. 32 (arguing that the parties can also choose the
applicable law for the question of infringement).

168 Except for matters in intellectual property (see supra III. B. 1. a), the Rome II position accepts,
in Article 14 (1) (b), the freedom of the parties to select the applicable law before the event
giving rise to the damage occurred “where all the parties are pursuing a commercial activity.”
Otherwise, the principle of party autonomy is confined to an ex post choice of law pursuant
to Article 14 (1) (a).

169 See Article 14 (1) Rome II position; van Eechoud, supra note 14, at 214.
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Moreover, the parties in infringement proceedings should have the right to
choose the applicable law for the liability consequences.

VI. Conclusion

After this tour d’horizon of intellectual property and choice of law, an answer
to the question posed in the title of this chapter is at hand: the lex loci pro-
tectionis is a pertinent choice-of-law approach for intellectual property rights.
Both infringement and initial ownership of intellectual property rights will be
governed by the law of the country for which protection is claimed. Yet, the
lex loci protectionis as a basic rule needs some finetuning when it comes to
multistate infringements. It leads to a mosaic of applicable laws that render
the task of adjudicating infringement claims quite challenging. Until a truly
worldwide agreement is reached on how to deal with multistate conflicts, I sug-
gest supplementing the basic rule with an escape clause to the country with
the closest connection to the infringement dispute. Such an escape device
would enable courts to depart the lex loci protectionis in case its application
becomes all-too-intricate. Moreover, courts would already be able to apply a
commercial effect-test on the choice-of-law level. Finally, I recommend that
parties should be free to select the law governing the liability consequences.



P1: KAE
9780521871303c11 CUFX138/Gottschalk 978 0 521 87130 3 August 24, 2007 6:55

11

The Extraterritorial Reach of Antitrust Law between
Legal Imperialism and Harmonious Coexistence

The Empagran Judgment of the U.S. Supreme Court
from a European Perspective

Dietmar Baetge

Introduction

Antitrust law1 at the beginning of the twenty-first century is characterized by a
dilemma. The forces of globalization cause markets to integrate on a worldwide
scale. Economic activities become ever more international and are less and
less bound to national borders. Value chains are “sliced up,” which means that
products are not produced at one location but at various sites spread around
the globe.2 Competition law, though, remains fundamentally in the hands
of national legislators, courts, and authorities. Although international rules
abound in other areas of economic law, they are only of marginal importance
in antitrust. There is no international merger regime and there is no compre-
hensive set of multilateral rules to combat globally operating cartels that fix
prices and allocate territories to the detriment of consumers. As a consequence,
competition problems, which are the result of growing transborder economic
activity, are dealt with, primarily, on the national, state level.

The recent Empagran affair is a case in point. It started with the global
vitamins cartel that had operated from 1989 until 1999 and had caused mas-
sive economic losses.3 There are currently no binding international rules,4

1 Throughout this contribution, the expressions “antitrust law” and “competition law” are used
synonymously.

2 See, e.g., Francis Snyder, Governing Economic Globalization: Global Legal Pluralism and
European Law, 5 Eur. L.J. 334 (1999).

3 For a calculation of the losses sustained by various countries, see Simon J. Evenett, Can
Developing Economies Benefit from WTO Negotiations on Binding Disciplines for Hard Core
Cartels? 59 Aussenwirtschaft 224–27 (2003); see also Margaret Levenstein & Valerie Suslow,
International Price-Fixing Cartels and Developing Countries: Discussion of Effects and Policy
Remedies, 71 Antitrust L. J. 801 (2004).

4 There are some international instruments dealing with cartel behavior, but these have
no binding force. See, e.g., OECD, Recommendation of the Council Concerning Effective

220
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including customary international law, prohibiting the formation of cartels.5

Thus, charges against the cartel’s participants had to be pursued under national
law. Some of these charges led to the imposition of record-breaking fines by
competition authorities in the United States, the European Union, Australia,
Canada, and Korea.6 Beside the administrative track, victims of the conspiracy
tried to recover damages by pursuing private antitrust actions. One of these
actions, a class action by vitamin distributors located in the Ukraine, Australia,
Ecuador, and Panama, gave rise to the judgment of the U.S. Supreme Court.7

As far as one can tell, it was the only decision in the vitamins case by the highest
court of any state.8 Put in a broader context, the Court had to confront the dif-
ficulty of accommodating foreign concerns about an overreaching American
extraterritorialism in an international competition environment with the spe-
cific means of U.S. national antitrust law. It tried to bridge this gap by having
recourse to the principle of comity.

The present paper analyzes the U.S. Supreme Court’s judgment from a
foreign, that is, European perspective. It will show the ruling’s weaknesses
when put into a broader, not exclusively American, law context. In this way,
it wants to demonstrate that it is necessary to look beyond one’s own borders
when dealing with international anticompetitive practices.

I. Extraterritoriality in U.S. Case Law

The U.S. Supreme Court does not deal with the extraterritorial application of
antitrust law often. Before Empagran, the last decision of the Court had been

Action Against Hard Core Cartels, OECD Doc. C(98)35/Final, Mar. 25, 1998), available at
http://www.oecd.org/dataoecd/39/4/2350130.pdf (last visited July 5, 2006).

5 See United Parcel Service of America v. Government of Canada, NAFTA Tribunal, Award
on Jurisdiction (Nov. 2002), available at http://www.worldbank.org/icsid/ups.htm (last visited
July 5, 2006) para. 92 (“We . . . conclude that there is no rule of customary international law
prohibiting or regulating anticompetitive behaviour.”).

6 For an indepth description of the prosecutions of the vitamins cartel, see Harry First, The
Vitamins Case: Cartel Prosecutions and the Coming of International Competition Law, 68
Antitrust L. J. 711, 712–22 (2001). For a general, indepth analysis of the cartel and its prose-
cution, see John M. Connor, Global Price Fixing chs. 8–10 (2d ed., 2007).

7 F. Hoffmann-La Roche Ltd v. Empagran S.A., 124 S. Ct. 2359 (2004).
8 In Europe, the international vitamins conspiracy has given rise to private suits, inter alia, in

the UK and Germany. See Provimi v. Roche Products , [2003] 2 All Eng. LR (Comm) 683 (QBD
[Comm. Ct.]), 2003); Oberlandesgericht [OLG] [Court of Appeals] Karlsruhe, Jan. 28, 2004, 57
Neue Juristische Wochenschrift [NJW] 2243 (2004); Landgericht [LG] [Trial Court] Dort-
mund, Apr. 1, 2004, 54 Wirtschaft und Wettbewerb [WuW] 1182 (2004). For a discussion
of these decisions, see Friedrich Wenzel Bulst, The Provimi Decision of the High Court: Begin-
nings of Private Antitrust Litigation in Europe, 4 Eur. Bus. Org. L. Rev. 623 (2003); Gerald
Mäsch, Vitamine für Kartellopfer – Forum Shopping im europäischen Kartelldeliktsrecht, 25
Praxis des Internationalen Privat- und Verfahrensrechts [IPRax] 509 (2005).
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in Hartford Fire, more than a decade earlier.9 Other precedents have been set,
mostly, by lower courts. Examples include the rulings in Alcoa,10 Timberlane,11

and Laker Airways.12 American courts are often accused of overstretching the
limits of extraterritoriality and showing little respect for other nations. If one
looks at the line of decisions, however, U.S. jurisprudence is more appropriately
characterized by two aspects: a sometimes aggressive assertion of extraterritorial
jurisdiction and a regard for foreign sensitivities.

A. U.S. Extraterritorialism and Foreign Interests

The trend toward applying antitrust law extraterritorially started with Alcoa
in 1945. In Alcoa, the Court of Appeals for the Second Circuit applied the
Sherman Act to conduct that occurred outside the U.S. territory under the
proposition that “the acts were intended to affect and actually did affect
the . . . commerce of the United States.”13 The effects test was born. The judg-
ment marks a watershed. It broke with the older notion of strict territoriality,
as it had been formulated a generation earlier by Justice Holmes in American
Banana.14 After Alcoa, the assertion of extraterritorial jurisdiction became a
trademark of U.S. antitrust enforcement. Abroad, American extraterritorialism
was not always greeted with approval. In some instances, disputes erupted, as,
for example, in the early 1960s when numerous foreign governments ques-
tioned the legitimacy of U.S. Grand Jury antitrust investigations in the interna-
tional shipping sector.15 Foreign resistance was even stronger in the Uranium
litigation of the late 1970s and early 1980s in which U.S. courts, assisted by
Congress and the Department of Justice, ordered that foreign participants in
a uranium cartel to produce documents under the rules of pretrial discovery
in spite of fierce protests from their governments.16 The dispute prompted

9 Hartford Fire Insurance Co. v. California, 509 U.S. 764 (1993).
10 United States v. Aluminium Co. of America (Alcoa), 148 F.2d 416 (2d Cir. 1945). The 2d Circuit

acted by virtue of a certificate from, and, thus, effectively in lieu of, the Supreme Court. See
ibid., at 421.

11 Timberlane Lumber Co. v. Bank of Am. Nat’l Trust & Sav. Ass’n, 549 F.2d 597 (9th Cir. 1976).
12 Laker Airways v. Sabena, Belgian World Airlines, 731 F.2d 909 (D.C. Cir. 1984).
13 United States v. Aluminium Co. of America (Alcoa), supra note 10, at 444.
14 American Banana Co. v. United Fruit Co., 213 U.S. 347, 357 (1909) (“The foregoing considera-

tions would lead, in case of doubt, to a construction of any statute as intended to be confined
in its operation and effect to the territorial limits over which the lawmaker has general and
legitimate power. ‘All legislation is prima facie territorial.’” [quoting Ex parte Blain, L.R. 12
Ch. Div. 522, 528].).

15 For more details, see Karl M. Meessen, Völkerrechtliche Grundsätze des Interna-

tionalen Kartellrechts 30–31 (1975).
16 See, In re: Uranium Antitrust Litigation, 480 F. Supp. 1138 (N.D. Ill. 1979); 617 F. 2d 1248

(7th Cir. 1980). Foreign reactions to these judgments are summarized in Alexander Georgieff,
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legislators of some countries to introduce blocking statutes that prohibit the
production of documents and other forms of evidence under varying condi-
tions.17 Some of these statutes, especially in Anglo-Saxon countries, also ban the
enforcement of treble-damage judgments. Although still in force, in practice,
blocking statutes have been only rarely invoked.18

The mounting criticism caused U.S. courts to rethink their position on
antitrust extraterritoriality. In Timberlane, the Court of Appeals for the Ninth
Circuit took a friendlier position toward foreign nations, proposing a tripartite
analysis for international antitrust cases.19 The test’s first and second step con-
sisted of 1) whether there was an effect – actual or intended – on United States’
competition, and 2) whether it was sufficiently large to present a cognizable
violation of U.S. antitrust law. In its third stage, the test undertook to balance
the interests of the United States with the interests of other nations affected
by the application of U.S. antitrust law.20 The balancing act was guided by
a number of variables that were intended to indicate how close the contacts
with the United States were.21 Later, these criteria found their way into section
403 of the Restatement (Third) of Foreign Relations Law.22 Timberlane’s broad
“jurisdictional rule of reason” was not welcomed by all courts, though. In Laker
Airways, the Court of Appeals for the D.C. Circuit expressed strong reserva-
tions. It found itself “ill-equipped to balance the vital national interests of the
United States and the [United Kingdom] to determine which interests predom-
inate.”23 Moreover, the court saw no obligation to avoid concurrent antitrust
jurisdiction by determining the relative weight of the various interests at stake.24

Kollisionen durch extraterritoriale staatliche Regelungen im internationalen

Wirtschaftsrecht 64–5 (1989).
17 For an overview, see Ivo E. Schwartz & Jürgen Basedow, Private International Law: Restrictions

on Competition, in III International Encyclopedia of Comparative Law Ch. 35, no. 94
(Kurt Lipstein ed., 1995).

18 Id.
19 Timberlane Lumber Co. v. Bank of Am. Nat’l Trust & Sav. Ass’n, supra note 11, at 613.
20 The balancing approach to extraterritoriality did not start with Timberlane but with the U.S.

Supreme Court’s decision in Lauritzen v. Larsen, 345 U.S. 571 (1953). Lauritzen, however, did
not involve an antitrust statute but a maritime law statute (the Jones Act) and was fundamen-
tally a torts case. The balancing test for antitrust purposes had first been developed in Kingman
Brewster, Antitrust and American Business Abroad 446–47 (1958). It was later adopted in
the Restatement (Second) of Conflict of Laws (1971). See William S. Dodge, Extraterri-
toriality and Conflict-of-Laws Theory: An Argument for Judicial Unilateralism, 39 Harv. Int’l

L. J. 101, 129 (1998).
21 Timberlane Lumber Co. v. Bank of Am. Nat’l Trust & Sav. Ass’n, supra note 11, at 614.
22

Restatement (Third) of the Foreign Relations Law of the United States (1987).
23 Laker Airways v. Sabena, Belgian World Airlines, supra note 12, at 950.
24 Id., at 952 (“there is no principle of international law which abolishes concurrent

jurisdiction. . . . ”).
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In terms of concern for foreign interests, Laker Airways marked a retreat from
the more open attitude in Timberlane.

The critical stance was reinforced in Hartford Fire, 10 years later. In Hartford,
the U.S. Supreme Court confined interest balancing to situations in which
there was a “true conflict” between domestic and foreign antitrust law.25 In
writing for the majority, Justice Souter held that a “true conflict” existed only
when “‘a person subject to regulation by two states [cannot] comply with the
laws of both.’”26 In this strict sense, a “true conflict” is seldom encountered.
It presumes a situation in which one set of competition laws orders: “You
must,” and a different set commands, “You must not.”27 For instance, one state
prohibits a cartel, whereas the other state demands its formation, both under
the threat of punishment.28 Because hard-core cartels are, in general, outlawed
by national antitrust statutes,29 situations like this are more of theoretical than
practical importance.

For proponents of the idea of comity, Hartford had been a clear setback.
Although it did not abolish the concept entirely, the judgment restricted it to
very rare occasions.30 Against this background, Empagran provided an opportu-
nity for the U.S. Supreme Court to put, again, greater emphasis on the interests
of other nations.

B. The Empagran Judgment

Empagran originated from a conflict among different circuit courts over the
application of the Sherman Act to antitrust claims arising from foreign con-
duct. In 1982, U.S. Congress had enacted the Foreign Trade Antitrust Improve-
ments Act (FTAIA),31 removing export and other commercial activities taking
place outside of American territory from the Sherman Act’s reach, unless those
activities adversely affect domestic commerce, imports to the United States, or
exporting activities of one engaged in such activities within the United States.32

25 Hartford Fire Insurance Co. v. California, supra note 9, at 798.
26 Id., at 799 (quoting Restatement (Third) § 403, cmt. e). It is an open, though futile, question

whether Justice Souter misinterpreted the Restatement (Third). For a discussion of this point,
see Dodge, supra note 20, at 136–37.

27 Schwartz & Basedow, supra note 17, at no. 88.
28 Id.
29 See WTO, Note by the Secretariat, Overview of Members’ National Competition Legislation,

WT/WGTCP/W/128/Rev.3, Nov. 27, 2003 (providing a brief description of the antitrust regimes
of 55 WTO member and observer states).

30 See also Spencer Weber Waller, The Twilight of Comity, 38 Colum. J. Transnat’l L. 563, 564
(2000) (arguing that Hartford had effectively abandoned comity).

31 15 U.S.C.A. § 6a (amending Section 7, Sherman Act).
32 See F. Hoffmann-La Roche Ltd. v. Empagran S.A., supra note 7, at 2364 (italics omitted).
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Congress’s intention, in other words, was to exempt export transactions that
caused no harm to the U.S. economy.33 In the controversy before the U.S.
Supreme Court, the foreign plaintiffs had purchased vitamins on their home
markets from manufacturers and distributors engaged in the aforementioned
global vitamins conspiracy.34 The problem was whether American courts had
subject-matter jurisdiction – although the plaintiffs were all foreign firms, rel-
evant transactions had taken place outside U.S. borders, and injuries were
sustained abroad. The Appeals Court had answered the question in the affir-
mative,35 much to the chagrin of foreign commentators who criticized its ruling
as an invitation to foreign antitrust victims for global forum shopping and as a
setback to international cooperation efforts.36 The Second Circuit court took
the same view,37 whereas the Fifth Circuit, in a similar controversy, had found
otherwise.38

The proceedings in Empagran attracted a lot of attention abroad. Several
foreign governments filed amicus curiae briefs on behalf of the defendants,
including, inter alia, the governments of Canada, Germany, Belgium, Japan,
and the UK. As a result of the intervention by so many foreign states, the
litigation became highly politicized. To foreign critics, it would have been
quite a disappointment, just short of an “unfriendly act,” had the U.S. Supreme
Court upheld the decision of the lower court.39 The judgment, delivered by
Justice Breyer, reflects the expectations the Court was facing. Consequently, it
touches only slightly on issues of statutory construction and legislative history,
figuring prominently in the opinions of the Court of Appeals.40 Instead, the

33 See Hartford Fire Insurance Co. v. California, supra note 9, at 796 note 23.
34 See supra notes 6–7 and accompanying text.
35 Empagran S.A. v. F. Hoffman-La Roche, Ltd., 315 F.3d 338 (D.C. Cir. 2003).
36 See Otto Graf Lambsdorff, Wettbewerbsrecht als Ordnungsfaktor einer globalisierten Mark-

twirtschaft, 53 Wirtschaft und Wettbewerb [WuW] 710, 712–13 (2003).
37 Kruman v. Christie’s Int’l PLC, 284 F.3d 384 (2d Cir. 2002) (concerning claims by customers

who had participated in art auctions in the UK alleging that the two major international auction
houses had fixed prices).

38 Den Norske Stats Oljeselskap A.S. v. Heeremac V.O.F., 241 F.3d 420 (5th Cir. 2001) (concerning
the claim of a Norwegian oil corporation against providers of heavy-lift barge services for
damages sustained in its North Sea operations).

39 See the synthesis of amicus curiae briefs by foreign governments and business associations in
Med Rezzouk, Cartels globaux – Riposte américaine: l’ère Empagran? Revue Internationale

de Droit Économique 51, 67–9 (2005) (summarizing the critique directed at the D.C. Circuit
with “l’usurpation de souveraineté” [usurpation of sovereignty] and “recette pour un désastre”
[recipe for a disaster]).

40 In terms of statutory interpretation, the question boiled down to the exact meaning of the words
in the FTAIA that “such effect [i.e., a direct, substantial, and reasonably foreseeable effect by
nonimport activity on the U.S. market] gives rise to a claim [under the Sherman Act].” (15
U.S.C. § 6a[2]) (emphasis added). Does this wording imply that the plaintiff ’s claim has to
stem from the selfsame U.S. market effects or is it sufficient that some other, even hypothetical,
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ruling focuses, primarily, on the effects of the extraterritorial application on
other nations’ domestic competition policies.

In its judgment, the U.S. Supreme Court pointed out that ambiguous
statutes like the FTAIA ordinarily had to be construed so as to “avoid unrea-
sonable interference with the sovereign authority of other nations.”41 In this,
the Court relied on Justice Scalia’s dissent in Hartford, in which he had criti-
cized the majority opinion for ignoring the Charming Betsy presumption that
an “act of Congress ought never to be construed to violate the law of nations
if any other possible construction remains.”42 The Empagran court agreed,
stating that (American) courts ought to assume “that legislators take account
of the legitimate sovereign interests of other nations when they write American
laws.”43 Following Justice Scalia’s dissent,44 the Court invoked “prescriptive
comity” to accommodate foreign interests.45 It held that it was against the prin-
ciple of comity to apply the FTAIA in controversies where redress was sought
for foreign injuries caused independent of the conduct’s domestic effects. The
U.S. Supreme Court vacated the judgment of the D.C. Circuit Court and
remanded the case for further proceedings.46 On remand, the Court of Appeals
found against the plaintiffs.47 Plaintiffs’ petition for a writ of certiorari to review
the judgment of the Circuit court was denied by the U.S. Supreme Court.48

II. The U.S. Supreme Court’s judgment in a

Multinational Legal Context

Outside of the United States, Empagran has been greeted mostly with approval,
if not outright relief.49 This is due to the fact, that the U.S. Supreme Court took

claim does so? Put in other words: does “a claim” mean “a claim” or “the claim”? If proof
is still needed, this is a good example of how lawyers are sometimes inclined to make fools
of themselves. See also Spencer Weber Waller, The United States as Antitrust Courtroom of
the World: Jurisdiction and Standing Issues in Transnational Litigation, 14 Loy. Consumer L.

Rev. 523, 530 (2002) (“There are seven recent cases as to whether ‘a’ means ‘a’ or ‘a’ means
‘the.’”)

41 F. Hoffmann-La Roche Ltd. v. Empagran S.A., supra note 7, at 2366.
42 Hartford Fire Insurance Co. v. California, supra note 9, at 814–15 (Scalia J., dissenting) (quoting

Murray v. Schooner Charming Betsy, 6 U.S. [2 Cranch] 64, 118 [1804] [Marshal, C. J.]). The
Charming Betsy presumption was also invoked in F. Hoffmann-La Roche Ltd. v. Empagran
S.A., supra note 7, at 2366.

43 Id.
44 Hartford Fire Insurance Co. v. California, supra note 9, at 817 (Scalia J., dissenting).
45 F. Hoffmann-La Roche Ltd. v. Empagran S.A., supra note 7, at 2366.
46 Id., at 2372.
47 Empagran S.A. v. F. Hoffmann-La Roche Ltd., 417 F.3d 1267 (D.C. Cir. 2005).
48 126 S.Ct. 1043 (2006) (cert. denied).
49 Cf., e.g., Jens Adolphsen, The Conflict of Laws in Cartel Matters in a Globalised World: Alter-

natives to the Effects Doctrine, 1 J. Private Int’l L. 151, 157 (2005) (arguing that the judgment
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foreign accusations of a U.S. judiciary having gone too far seriously. America’s
antitrust policy should not be imposed on other countries through “an act of
legal imperialism,” the Court found.50 It created “a serious risk of interference
with a foreign nation’s ability independently to regulate its own commercial
affairs” if one were to apply American competition law to independent foreign
injury cases.51 At the same time, such a policy provided a strong incentive for
antitrust plaintiffs from all over the world to bring legal action in the United
States. In view of the U.S. Supreme Court, U.S. courts were not supposed to
be the primary global destination for antitrust suits.52

Empagran’s line of argument conveys a deep concern for international sensi-
tivities. Looking at it from a multinational legal background, however, it reveals
some major flaws. This chapter will first discuss the judgment’s reasoning with
respect to the worldwide spread of competition laws. It will then turn to the
concept of comity as a means to limit the global reach of U.S. antitrust law.
Finally, the Court’s method of establishing a comity violation will be analyzed.

A. The Spread of Antitrust Legislation and International
Restraints of Competition

Empagran’s internationalist attitude reflects a growing consensus among
nations about the importance of competition legislation. Not long ago, antitrust
law had been the domain of just a few nations. In his classical comparative study
on the Control of Cartels and Monopolies published in 1967, Corwin Edwards

“has clearly reduced the tendency towards judicial imperialism in U.S. cartel law.”); Caterina
Ventura, The Extraterritorial Application of Antitrust Laws, 11 Ilsa J. Int’l & Comp. L. 461,
464 (2005) (applauding the Court for reinstating the prerogative of international law over U.S.
national competition policy concerns). For a somewhat more critical note, cf. Ralf Michaels
& Daniel Zimmer, US-Gerichte als Weltkartellgerichte? 24 Praxis des Internationalen

Privat- und Verfahrensrechts [IPRax] 451, 457 (2004) (criticizing the ruling for falling
short in formulating alternatives to the extensive extraterritorial reach of U.S. antitrust laws).
Compared to foreign statements, U.S. literature seems to be more critical. See, e.g., Christo-
pher Springman, Fix Prices Globally, Get Sued Locally? U.S. Jurisdiction over International
Cartels, 72 U. Chi. L. Rev. 265, 279 (2005) (decrying the decision “as unconvincing and mostly
irrelevant.”).

50 F. Hoffmann-La Roche Ltd. v. Empagran S.A., supra note 7, at 2369.
51 F. Hoffmann-La Roche Ltd. v. Empagran S.A., supra note 7, at 2367. For an earlier criticism of

the “imperialistic appearance of the U.S. position on antitrust extraterritoriality,” see Daniel
J. Gifford & Thomas E. Sullivan, Can International Antitrust be Saved for the Post-Boeing
Merger World: A Proposal to Minimize International Conflict and to Rescue Antitrust from
Misuse, Antitrust Bull. 55, 61 (2000).

52 F. Hoffmann-La Roche Ltd. v. Empagran S.A., supra note 7, at 2367. See also Lambsdorff, supra
note 36, at 713 (denouncing the D.C. Circuit’s attempt to be a world court for international
price-fixing conspiracies [“‘Weltgericht’ für internationale Preiskartelle”]).
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mentioned two dozen states that had antitrust regimes in place; only a couple
of them were enforcing their laws rigorously.53 A decade later, only five more
countries had enacted competition legislation.54 Since then, the liberalization
of global trade and the collapse of centrally planned economies, caused by the
demise of the Soviet Bloc, have altered the picture profoundly. The same forces
that compelled states to open up their economies have also highlighted the
value of antitrust rules. Today, most governments consider legislation to con-
trol restrictive business practices a prerequisite for the introduction and proper
functioning of market-based institutions. Overwhelmingly, these new statutes
are the results of free decisions by foreign governments and legislators. In some
instances, though, they may be mandated by international institutions, such
as the International Monetary Fund as a condition for financial and economic
assistance.55 As a result, between eighty and one hundred countries now have
a competition-law regime in place,56 and more countries are preparing one.57

The majority of the laws were enacted over the past 15 years. Combined, these
countries comprise about 80 percent of world economic output and almost
90 percent of world trade.58 Many are developing countries or former socialist
countries with economies in transition for which antitrust laws constitute an
important instrument to enhance the international competitiveness of their
economies.

Notwithstanding the recent spread of antitrust legislation, many countries
still lack a profound competition culture. In some cases, antitrust authorities
in developing countries are also confronted with severe financial restraints and
a lack of trained personnel.59 However, there is clear anecdotal evidence that

53 Corwin D. Edwards, Control of Cartels and Monopolies 25 (1967).
54 See UNCTAD, World Investment Report: Transnational Corporations, Market Structure and

Competition Policy 290 (1997).
55 Indonesia is a prominent case in point. The country suffered heavy losses as a result of the finan-

cial crisis that rocked Southeast Asia during the late 1990s. As part of an IMF bailout package,
Indonesia committed itself to sweeping economic reforms, including the promulgation of an
Anti-Monopoly and Unfair Competition Law, the first in the history of the country. See Normin
S. Pakpahan, Indonesia: Enactment of Competition Law, 1999 Int. Bus. Law. 491. German
experts were actively involved in drafting the new legislation; see Wolfgang Kartte, Das neue
indonesische Kartellgesetz, 49 WuW 704 (1999) (Kartte is considered to be one of its “fathers”).

56 For a collection of national antitrust statutes in force, with some explanatory material, visit
http://www.globalcompetitionforum.org.

57 One of the most important pieces of antitrust legislation currently under preparation is the
Anti-Monopoly Law of the People’s Republic of China, a draft of which has been made public
for comments on Apr. 8, 2005. See http://www.globalcompetitionforum.org/asia.htm#china
(last visited May 29, 2006).

58 Mark A. Palim, The Worldwide Growth of Competition Law: An Empirical Analysis, Antitrust

Bull. 105, 109 (1998).
59 For a description of the problems faced by developing countries in implementing a competition

law system, see OECD Secretariat, Capacity Building for Effective Competition Policy in
Developing and Transitioning Economies, 4 OECD J. Comp. L. & Pol’Y, No. 4, 7 (2003).
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suggests that more and more industrialized countries, as well as developing
countries, try to enforce their laws more effectively.60 The times when only a
handful of jurisdictions took the task of competition-law enforcement seriously
are definitely gone.61

Developments in the international legal arena have not kept pace with the
explosion in the number of national antitrust regimes. On the multilateral level,
the regime of the World Trade Organization (WTO) includes some legally
binding provisions, explicitly addressing anticompetitive business practices.62

Although these commitments are not useless,63 they are, at best, rudimentary.
Attempts by the E.C. and some other countries to introduce a comprehensive
WTO antitrust regime have so far proved unsuccessful.64 Other multilateral
efforts, such as the International Competition Network (ICN), founded in 2001
as a loose (“virtual”65) association of national and regional competition author-
ities, have, so far, produced only nonbinding instruments that leave implemen-
tation to the mercy of the states.66 In the bilateral sphere, agreements on the

60 Compilations of competition cases with a special view to developing countries are regularly
provided by UNCTAD; see, e.g., UNCTAD Trade and Development Board, Recent Competi-
tion Cases, TD/B/COM.2/CLP/38, Apr. 24, 2005).

61 The consequences are also felt by some well-known multinational companies like, for instance,
Microsoft, which, in 2005, contemplated pulling its most famous software product out of the
Korean market as a reaction to being fined by the Korean FTC for abusing its dominant
position. See Song Jung-a, Microsoft May Pull Windows out of S Korea, Fin. Times, Oct.
29/30, 2005, at 8. Another example is Coca-Cola, which some years ago took over parts of
Cadbury-Schweppes, resulting in merger filings in more than two dozen jurisdictions around
the world, among them Zambia and Zimbabwe. The Zambian competition authority had sent
a letter to Coca-Cola reminding the company of the country’s new antitrust regime requiring
a premerger filing. See ABA Brown Bag Program, Spanning the Globe: What Every In-House
Counsel at a Multinational Company Needs to Know, The Antitrust Source (March 2004)
1, 3 (statement by Kenneth Glazer), available at http://www.abanet.org/antitrust/source/03–
04/bb.pdf (last visited July 15, 2006).

62 For an overview, see Ernst-Ulrich Petersmann, International Competition Rules for Govern-
ments and for Private Business: A “Trade Law Approach” for Linking Trade and Competition
Rules in the WTO, 72 Chi.-Kent L. Rev. 545, 561–65 (1996).

63 Their usefulness was recently displayed in a panel procedure settling a dispute between the
United States and Mexico. In its complaint, the U.S. successfully alleged a violation of special
WTO telecommunications competition rules by the Mexican telecom regulator. See WTO,
Report of the Panel, Mexico – Measures Affecting Telecommunications Services, WT/DS 204/R,
Apr. 2, 2004).

64 The E.C.’s intiative and foreign reactions to it are summarized in Dietmar Baetge, Die
WTO-Ministerkonferenz von Doha und das Wettbewerbsrecht: Aufbruch zu neuen Ufern oder
Fortschreibung des Status quo? in Law in the Information Society, Essays in Honour of

Ünal Tekinalp III 173, 176–81 (Hüseyin Ülgen et al., eds., 2003).
65 “Virtual” means without headquarters, permanent secretariat, or a budget. Cf. Ulf Böge, Die

Herausforderung einer internationalen Wettbewerbspolitik in Zeiten globalisierter Märkte, 55
WuW 590, 594–98 (2005) (describing ICN’s structure and work).

66 ICN members have adopted nonbinding “Best practice recommendations” in the field
of merger control. See ICN, Recommended Practices For Merger Notification and Review
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cooperation of national competition authorities have significantly increased in
recent years.67 As a matter of principle, they are limited, however, to procedural
issues and do not require any changes in the parties’ existing antitrust laws.68

The comparably small number of internationally binding rules is due
to the fact that states are reluctant to relinquish their powers in the field
of antitrust law. Accordingly, the authors of existing international instru-
ments have taken great pains to make clear their intention not to interfere
with national sovereignty.69 At the bottom lies a traditional understanding
of sovereignty, still dominant in competition policy, which emphasizes the
monopoly of the nation state to regulate its internal and external affairs, includ-
ing its economy.70 Antitrust law is considered to be an important part of the
state’s economic policy fabric. Thus, national governments feel uncomfortable
about international bodies wielding too much power in this area.

This means that states have to rely on their own laws in order to combat inter-
national restraints of competition. As a result, extraterritorialism has become a
common feature in antitrust law. Today, a majority of jurisdictions, whether by
means of explicit statutory regulation or by case law, have accepted an extrater-
ritorial approach to competition law up to the point where, as one commen-
tator observed, “there is no longer significant opposition to the concept.”71 In

Procedures, most recent version available at http://www.internationalcompetitionnetwork.org/
mnprecpractices.pdf (last visited June 2, 2006). The promulgation of “soft” competition law
instruments has also, traditionally, been the domain of the Organization for Economic Coop-
eration and Development (OECD). For the most recent example, see OECD, Recommenda-
tion of the Council on Merger Review, OECD Doc. C(2005) 34, Mar. 23, 2005), available at
http://www.olis.oecd.org/horizontal/oecdacts.nsf/linkto/c(2005)34 (last visited June 5, 2006).

67 There are, approximately, 45 cooperation agreements currently in force. See Cornelis Canen-
bley & Michael Rosenthal, Cooperation between Antitrust Authorities In- and Outside the EU:
What Does it Mean for Multinational Corporations? 26 Eur. Comp. L. Rev. 178 (2005).

68 See, e.g., Agreement between the Government of the United States of America and the Com-
mission of the European Communities Regarding the Application of their Competition Laws,
Sept. 23, 1991, art. IX, 1995 O.J. (L 95) 47 (“Nothing in this Agreement shall be interpreted in
a manner inconsistent with the existing laws, or as requiring any change in the laws, of the
United States of America or the European Communities. . . . ”).

69 See, e.g., ICN, Guiding Principles For Merger Notification and Review, available at
http://www.internationalcompetitionnetwork.org/icnnpguidingprin.htm (last visited June 2,
2006), first principle (“Jurisdictions are sovereign with respect to the application of their own
laws to mergers.”) Almost worded identically: OECD, Recommendation, supra note 66 (final
paragraph of preamble).

70 See also John H. Jackson, Sovereignty-Modern: A New Approach to an Outdated Concept, 97
Am. J. Int’l L. 782 (2003) (providing a general analysis and critique of the old “Westphalian”
sovereignty dogma).

71 Toshiaki Takigawa, Harmonization of Competition Laws after Doha, 36 J. World Trade 1111,
1119 (2002). Even former fervent opponents to extraterritorialism, such as the United Kingdom
and India, have changed course. The UK has recently enacted competition legislation allowing
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accordance with U.S. law, most jurisdictions rely on the effects doctrine. They
apply their antitrust laws to anticompetitive conduct having effects within their
territory.72 There are no difficulties as long as the effects of the anticompetitive
conduct are confined to one country. The same holds true for transborder
competition cases if no other jurisdiction claims to regulate the controversy,
either because it does not have competition legislation or because existing
laws are not properly enforced. Problems start to become really pressing when
the anticompetitive act is international in scope and several national antitrust
jurisdictions consider themselves competent. The situation is aggravated fur-
ther when the market affected by the conduct is global in scope because, in this
case, it is not possible to delimit the effects of the violation along geographical
lines.

In Empagran, the U.S. Supreme Court was confronted with the last of these
scenarios. The effects of the vitamins conspiracy that formed the basis of its
ruling could be felt in many, if not all, countries. At least some of them, besides
the United States, claimed jurisdiction, as evidenced by the fines imposed on
the cartel’s perpetrators by foreign antitrust authorities.73 Furthermore, the
market for vitamins is global in scope,74 which implies that the product is
traded without regard to national borders.

The main characteristic of anticompetitive acts committed on globalized
markets lies in the ubiquity of their effects.75 This puts into doubt the Court’s
theory according to which the plaintiffs’ foreign injuries could have been
caused independently of the conspiracy’s domestic effects.76 On a global mar-
ket, national borders have, per definition, lost their meaning. Therefore, “for-
eign” and “domestic” are no longer relevant categories. To hold otherwise, as
the Court did, implies the assumption of a state of facts as the basis for decid-
ing the case that, in reality, did not exist or, in other words, could be termed a

authorities and courts to apply British law to cartels formed abroad, provided that “[they have]
been implemented in whole or in part in the United Kingdom.” (Enterprise Act, 2002, Ch. 40,
Section 190 [3]). The former British position is summarized in Jürgen Basedow, Souveraineté
territoriale et globalisation des marchés: Le domaine d’application des lois contre les restrictions
de la concurrence, 264 Recueil des Cours 71–75 (1997). India is another example of a country
that has recently abandoned its opposition to extraterritoriality. See Competition Act, 2002,
Section 32 (f ), The Gazette of India, Extraordinary, Part II, Section 1, No. 12, Jan. 14, 2003
(reversing the older case law of the Indian Supreme Court in favor of the effects principle).

72 For an example, see the German Competition Act, Gesetz gegen Wettbewerbs-

beschränkungen [GWB ], § 130 (2) (“This Law shall apply to all restraints of competition
having effects within the area of operation of this Law, even if they are caused outside the area
of operation of this Law.”).

73 See supra note 6 and accompanying text.
74 See Levenstein & Suslow, supra note 3, at 811.
75 Adolphsen, supra note 49, at 162. 76 See supra note 46 and accompanying text.
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“legal fiction.” This point was reiterated in the appeals court’s final judgment.
There, the D.C. Circuit held that the “foreign injury caused by the appellees’
conduct . . . was not ‘inextricably bound up with . . . domestic restraints of
trade. . . . ’” Instead, “it was the foreign effects of price-fixing outside of the
United States that directly caused . . . the appellants’ losses. . . . ”77 In this pas-
sage, the foreign–domestic distinction takes central stage, thereby denying the
globalized character of the relevant conduct. Considering the U.S. Supreme
Court’s reasoning, the Circuit court had but little choice than to rule as it did.

Nevertheless, the distinction did not make economic sense. As a conse-
quence, the D.C. Circuit had to resort to a line of reasoning that lawyers often
use when confronted with a problem as intractable as this, that is, the dis-
tinction between “direct” and “indirect” causation. In view of the Court of
Appeals decision, the connection between the cartel’s effects on the United
States and the negative consequences sustained by the foreign plaintiffs was
merely indirect.78 This enabled the court to strike down the plaintiff’s theory
that the foreign injury was not independent because the sellers could not have
maintained the price-fixing arrangement without an adverse domestic effect.79

The D.C. Circuit found this “but for” causation insufficient because it did not
amount to a direct tie to the U.S.80 Which kinds of effects are “direct,” and
which ones are just “indirect,” depends entirely on the discretion of the person
who decides the case. There is no objective standard guiding this decision.
This may foreshadow problems in future cases that are not identical but bear
some resemblance to the Empagran type of situation. This kind of uncertainty
is anathema to the international business community, which longs for pre-
dictability and clear legal guidance. In this respect, Empagran has failed them.

B. Comity and the Boundaries of Extraterritoriality in Antitrust

The almost universal recognition of the effects doctrine81 leads to overlapping
jurisdictional claims.82 This is one of the negative consequences associated

77 Empagran S.A. v. F. Hoffmann-La Roche Ltd., supra note 47, at 1271.
78 Id. 79 Id., at 1270.
80 Id., at 1271.
81 See supra notes 71–72 and accompanying text.
82 This point is aptly put by Ernst-Joachim Mestmäcker, Multinationale Unternehmen und Glob-

aler Wettbewerb, in Herausforderungen der Globalisierung 125, 130 (Klaus J. Hopt et al.
eds., 2003): “Konflikte entstehen primär nicht, weil die internationale Zuständigkeit streitig
ist, sondern weil die Zuständigkeiten [sic] von allen betroffenen Jurisdiktionen unstreitig ist”
(Conflicts primarily arise not because international jurisdiction is in dispute but because the
competence of all jurisdictions is undisputed); see also Ralf Michaels, Welche Globalisierung
für das Recht? Welches Recht für die Globalisierung? 69 RabelsZ 525, 538 (2005).
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with the states’ insistence on unrestricted antitrust sovereignty. Two or more
jurisdictions laying claim to regulate one and the same business conduct may
give rise to a number of difficulties, including inconsistencies in the conduct
and outcome of enforcement proceedings,83 higher costs for businesses,84 and
disputes over the quality and justification of the foreign procedure.85 Coop-
eration between national competition agencies on the basis of existing bilat-
eral agreements may reduce some of these problems but not eliminate them.
Therefore, some jurisdictions turn to unilateral measures to limit the reach of
antitrust extraterritoriality. In the United States, courts have traditionally taken
advantage of the notion of comity.

In Empagran, the U.S. Supreme Court followed the same route. It held
that the rule of construction according to which ambiguous statutes had to
be construed to avoid unreasonable interference with other nations, “reflects
principles of customary international law . . . ,” notably the principle of “pre-
scriptive comity.”86 The Court did not, however, define comity.

The most common description of comity can be found in Hilton v. Guyot. In
this ruling, the U.S. Supreme Court observed that comity “is the recognition
which one nation allows within its territory to the legislative, executive, or
judicial acts of another nation.”87 In this sense, comity constitutes “neither
a matter of absolute obligation . . . nor of mere courtesy and good will.”88 In
Empagran, as in most international competition cases, there was no question
of recognizing foreign legal acts, legislative, executive, or judicial. Rather, the
problem was one of different enforcement policies.

83 For an example, see the attempted takeover of BOC by Air Liquid, which was notified simul-
taneously in the E.U. and the U.S. The project was cleared with the European Commission
in January 2000, subject to commitments, but challenged by the FTC 4 months later. The
parties subsequently abandoned the merger. See Canenbley & Rosenthal, supra note 67, at
180.

84 The costs of multijurisdictional antitrust proceedings are especially cumbersome in inter-
national merger cases. See ICN, Report on the Costs and Burdens of Multijurisdictional
Merger Review (November 2004), available at http://internationalcompetitionnetwork.org/
costburd.pdf (last visited July 15, 2006).

85 An example is the recent Microsoft case concerning the company’s integration of the Media
Player into its Windows operating system. The E.U. Commission and the Department of
Justice reached opposing results as to the necessary antitrust remedies with the Commission
requiring the company, inter alia, to disclose certain source code information. This prompted
the then U.S. assistant Attorney-General Hewitt Pate to issue a statement criticizing the “code
removal remedy” as a means for “protecting competitors, not competition, in ways that may
ultimately harm innovation and the consumers that benefit from it.” (quoted in Alec Burn-
side & Helen Crossley, Co-operation in Competition: A New Era? 30 Eur. L. Rev. 234, 254
(2005)).

86 F. Hoffmann-La Roche Ltd. v. Empagran S.A., supra note 7, at 2366.
87 Hilton v. Guyot, 159 U.S. 113, 164 (1894). 88 Id. at 163–64.
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Hartford had limited the scope of comity to the rare situation of a “true con-
flict.”89 Empagran did not amount to a true conflict in the narrow meaning of
Hartford. To the contrary, the assessment in the United States that the glob-
ally operating vitamins cartel had inflicted severe damage upon the economy
was shared by many foreign nations. However, numerous governments in the
amicus curiae briefs had objected to the assertion of subject matter jurisdiction
by the appeals court in Empagran. Evidently, there was some kind of conflict,
albeit not like the one envisaged in Hartford.

The U.S. Supreme Court, obviously concerned about the strong reac-
tions the D.C. Circuit’s decision had evoked in foreign government circles,
responded by resurrecting the comity principle. At the same time, it chose
not to return to the older Timberlane jurisprudence. In Timberlane, the Ninth
Circuit had applied a “jurisdictional rule of reason” standard that, in its third
stage, asked from courts to balance the interests of the United States in applying
its antitrust laws with the interests of foreign countries.90 The ruling explicitly
referred to the balancing act as a “matter of international comity and fair-
ness.”91 Empagran dismissed the Timberlane approach because it appeared
“too complex to prove workable.”92 The same kind of criticism had already
been put forward in the 1980s by the D.C. Circuit in Laker Airways.93 But
unlike the Laker court, the U.S. Supreme Court did not dismiss the comity
idea entirely. Instead, it opted for “prescriptive comity,”94 a concept that had
been strongly favored by Justice Scalia in his Hartford Fire dissent. In Scalia’s
words, prescriptive comity describes “the respect sovereign nations afford each
other by limiting the reach of their laws.”95 It differs from Timberlane’s juris-
dictional rule of reason, also referred to by Justice Scalia as the “comity of
the courts,”96 in that it “is exercised by legislatures when they enact laws, and
courts assume it has been exercised when they come to interpreting the scope
of laws their legislatures have enacted.”97 As a consequence of choosing pre-
scriptive comity over the “comity of the courts,” Empagran did not undertake
a comprehensive balancing of interests. Instead, the U.S. Supreme Court took
the concept as a presumption influencing the process of statutory construction.
On this ground, it reached the aforementioned conclusion that the FTAIA had

89 See supra notes 25–29 and accompanying text.
90 See supra notes 19–21 and accompanying text.
91 Timberlane Lumber Co. v. Bank of Am. Nat’l Trust & Sav. Ass’n, supra note 11, at 615.
92 F. Hoffmann-La Roche Ltd. v. Empagran S.A., supra note 7, at 2368.
93 See supra notes 23–24 and accompanying text.
94 F. Hoffmann-La Roche Ltd. v. Empagran S.A., supra note 7, at 2366.
95 Hartford Fire Insurance Co. v. California, supra note 9, at 817.
96 Id. 97 Id.
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to be construed so as to avoid unreasonable interference with other nations’
sovereignty.

From a European perspective, the concept of comity, including prescriptive
comity, eludes a clear meaning.98 Following Justice Scalia’s dissent in Hart-
ford,99 the U.S. Supreme Court in Empagran considered prescriptive comity
to be a principle of customary international law. The Court did not, however,
explain how it reached this conclusion.

If one looks beyond the United States, the use of comity is mostly restricted
to international instruments on the cooperation of antitrust authorities. These
instruments, which include binding cooperation agreements as well as non-
binding recommendations, lay down principles of so-called negative comity
and positive comity. According to the principle of negative comity, countries
should seek to avoid conflicts in their antitrust enforcement activities by taking
each others’ important interests into account.100 Some of these instruments
provide also for positive comity, which is a formal mechanism that allows one
country to initiate enforcement proceedings in order to remedy anticompeti-
tive conduct in its territory that adversely affects another country’s interests.101

Negative comity and positive comity differ from Empagran’s and Justice Scalia’s
prescriptive comity in that they affect only the cooperation between national
competition agencies. They neither bind courts nor lawmakers. National prin-
ciples of extraterritoriality, therefore, are left untouched.102

In antitrust proceedings not covered by the scope of cooperation instru-
ments, comity is rarely, if ever, evoked outside the United States. In the Wood
Pulp affair, the European Court of Justice refused to subordinate the extraterri-
torial application of E.C. competition law to principles of international comity
(comitas gentium).103 Ten years later in Gencor, the Court of First Instance

98 See also Michaels & Zimmer, supra note 49 at 452 (comity is “slightly obscure”).
99 See Hartford Fire Insurance Co. v. California, supra note 9, at 818.

100 See, e.g., U.S.-E.C. Agreement, supra note 68, art. VI; see also Agreement Between the
Government of Canada and the Government of Japan Concerning Cooperation on Anti-
competitive Activities, Sept. 9, 2005, art. VI, available at http://www.competitionbureau.gc/
ca/internet/index.cfm?itemID=20128g=e (last visited July 15, 2006); OECD, Revised Recom-
mendation of the Council Concerning Cooperation Between Member Countries on Anticompet-
itive Practices Affecting International Trade, OECD Doc. C(95) 130 (Final), July 27/28, 1995,
para. I.B. 4, 35 I.L.M. 1313 (1996).

101 See U.S.-E.C. Agreement, supra note 68, art. V; Canada-Japan Agreement, supra note 100, art.
V; OECD, Recommendation on Cooperation, supra note 100, para. I.B. 5.

102 See also OECD, Recommendation on Cooperation, supra note 100, preamble (“[S]uch co-
operation should not, in any way, be construed to affect the legal positions of Member countries
with regard to questions of sovereignty, and in particular, the extra-territorial application of laws
concerning anticompetitive practices. . . . ”) (emphasis added).

103 Case 89/85, Ahlström v. Commission, 1988 E.C.R. 5193, 5244.
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examined whether the Community violated “a principle of non-interference
or the principle of proportionality” in exercising extraterritorial antitrust juris-
diction.104 Although it left open whether, and to what extent, these funda-
mental principles of international law could limit the geographical reach of
competition rules, the court took a similar view as the majority in Hartford,
concentrating instead on the existence of a true conflict that it rejected.105 In
German competition jurisprudence, traces of a comity-like balancing of inter-
ests can be detected in some decisions of the Berlin district court’s specialized
antitrust tribunal.106 The decisions have, however, remained isolated and do
not represent the state of German law.107

From the above discussion, one may conclude that outside the United
States, comity is universally recognized only as guidance to interagency coop-
eration but not as a means to limit extraterritoriality. Thus, the U.S. Supreme
Court and Justice Scalia were wrong in calling prescriptive comity a principle
of customary international law.108 In reality, the Court established a new rule
according to which “unreasonable” interference with other nation’s compe-
tition policy should be avoided. Whether this rule will ever become interna-
tionally binding customary law remains to be seen. Considering the strong
reservations in other jurisdictions toward the concept of comity, this is rather
unlikely.

C. The U.S. Supreme Court’s Method for Establishing
a Violation of Prescriptive Comity

Another problem in the Empagran judgment that needs to be discussed con-
cerns the method the U.S. Supreme Court used in order to establish a violation
of the principle of prescriptive comity. In the Court’s line of argument, it all
came down to whether there was an unreasonable interference with other
nations’ sovereign authority.

104 Case 102/96, Gencor v. Commission, 1999 E.C.R. 753, 788 para. 102 (Ct. First Instance).
105 Gencor, 1999 E.C.R. 788–89.
106 Kammergericht [KG] [Court of Appeals of Berlin], Nov. 26, 1980 (Synthetischer Kautschuk),

31 WuW 453 (1981); KG, July 1, 1983 (Morris/Rothmans), 34 WuW 233 (1984). For an indepth
analysis of both decisions, see Georgieff, supra note 16, at 102–07.

107 See, e.g., Ulrich Immenga, Internationales Wettbewerbs- und Kartellrecht, in XI Münchener

Kommentar zum Bürgerlichen Gesetzbuch 716, 735 no. 78 (Hans-Jürgen Sonnenberger
ed., 2006).

108 For a different view, see Karl M. Meessen, Schadensersatz bei weltweiten Kartellen, 55 WuW

1115, 1119 (2005) (arguing unconvincingly for a rule of “instant customary international law”).
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The Court found the potential for an unreasonable interference in the
treble-damages remedy available to private plaintiffs under U.S. antitrust law.109

Treble damages provide a pecuniary incentive for victims of antitrust violations
to bring legal action against the perpetrator, thereby both asserting respect for
the law as such and deterring other possible violators in the future. Outside
of the United States, multiple-damage claims are often met with suspicion,
as exemplified by some blocking statutes that bar the enforcement of foreign
(i.e., American) treble-damage judgments.110 In their amicus briefs in Empa-
gran, foreign governments had pointed to the destabilizing potential of U.S.
private treble-damage claims in respect to their own enforcement efforts.111

The U.S. Supreme Court agreed. Applying American antitrust instruments
to foreign corporations’ conduct outside U.S. borders might endanger other
nations’ leniency policies by preventing wrong-doers from cooperating with
competition authorities.112 Firms and individuals might feel disinclined to
reveal antitrust violations when faced with the prospect that a U.S court may
order them to pay three times the amount of damages actually sustained by
antitrust victims.113

In Empagran, the U.S. Supreme Court avoided a general statement about
what kind of interference had to be considered “unreasonable” and which one,
though intrusive, might still be called “reasonable.” The Court conceded only
that the grade of interference was “insubstantial,” insofar as domestic antitrust
injuries had been caused by foreign anticompetitive conduct.114 However, the
applicability of a country’s national antitrust statutes to this kind of antitrust
damages is a necessary element of the effects doctrine. The effects principle
would be useless if a state is not allowed to apply its competition law to a
foreign conduct with repercussions on the domestic market. Hence, beyond
acknowledging the existence of the effects doctrine, the statement does not
add anything to the understanding of the reasonableness test.

109 Treble damages in U.S. antitrust law are based on Section 4 Clayton Act (“[a] . . . , any person
who shall be injured in his business or property by reason of anything forbidden in the antitrust
laws may sue therefore in any district court of the United States . . . , and shall recover threefold
the damages by him sustained. . . . ”) (15 U.S.C.A. § 15) (emphasis added).

110 See supra note 18 and accompanying text. For a more general prohibition see the German
choice-of-law statute for torts, Einführungsgesetz zum Bürgerlichen Gesetzbuche [EGBGB]
[Introductory Law to the Civil Code], Sept. 21, 1994, Bundesgesetzblatt I [BGBl. I] [Federal
Gazette, Part I] 1997 at 1061, Article 40 (3) (declaring multiple-damages claims against a tort
feasor under foreign law unenforceable in Germany).

111 See F. Hoffmann-La Roche Ltd. v. Empagran S.A., supra note 7, at 2368.
112 Id. 113 Id., at 2367.
114 F. Hoffmann-La Roche Ltd. v. Empagran S.A., supra note 7, at 2366.
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Empagran discussed only the treble-damage remedy and its alleged impact
on foreign leniency programs. It is no secret, however, that existing national
leniency policies sometimes contradict each other, sending wrong signals to
the programs’ beneficiaries.115 Considering that antitrust authorities have, until
now, not been able to effectively coordinate the various programs on the admin-
istrative level, the U.S. Supreme Court should have asked whether allowing
foreign victims of antitrust violations to seek compensation not in their own
countries but in the United States really puts that much additional strain on
the system.

In its reasoning concerning this particular point, the U.S. Supreme Court
relied almost exclusively on the amicus briefs by foreign and the U.S. govern-
ment, which had made the connection between treble damages and national
leniency policies.116 In the eyes of the Court, this seemed to be sufficient to
find against the plaintiffs. To put it more bluntly: foreign amicus briefs decided
the case. What does this mean for prescriptive comity? As a private claimant
or defendant to an international antitrust dispute, one has to present as many
amicus briefs by foreign governments as possible in which a contradiction to a
certain enforcement policy in the respective countries is alleged. If the party
succeeds in this task, U.S. courts will, if they follow the same route as Empa-
gran, automatically have to infer an unreasonable interference and, thus, a
violation of the principle of prescriptive comity. If there is no government
willing to take up the cause of the party, the court will find no unreasonable
interference and comity will not be applied. Hence, from the position of a
foreign plaintiff or defendant, it all depends on successful lobbying at home.
This position favors politically and economically influential parties, like the
defendants in Empagran, which included some of the best known names in
the global chemical industry.

Probably, the U.S. Supreme Court decided not to question the assertions
in the amicus briefs because it did not want to annoy foreign governments
and antitrust authorities. In this respect, the Court explicitly pointed to the
“considerable controversy” the application of American private treble-damage
remedies to foreign anticompetitive conduct had generated.117 The real aim the
U.S. Supreme Court had in mind was to foster harmony among the potentially
conflicting national antitrust laws, “a harmony,” as the Court added with some

115 See Michaels & Zimmer, supra note 49, at 457; see also M. Ryan Williams, The Devil They
Know: The DOJ ’s Flawed Antitrust Leniency Program and Its Curious Pursuit of Stolt-Nielsen,
85 N. C. L. Rev. 974 (2007).

116 See F. Hoffmann-La Roche Ltd. v. Empagran S.A., supra note 7, at 2368.
117 Id.
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pathos, that is “particularly needed in today’s highly interdependent commer-
cial world.”118 In other words, the Court’s intention was not to endanger existing
cooperation mechanisms between national antitrust authorities of which the
U.S. agencies are strong proponents.119 At the same time, the U.S. Supreme
Court wanted to make clear that the United States and its courts could not per-
form the role of a “global antitrust (anti-cartel) watchdog,” as suggested by some
commentators.120 This is the reason why the Court expressed its reservations
about providing worldwide subject-matter jurisdiction to foreign plaintiffs.121

At the end of the day, prescriptive comity served primarily as the vehicle that
allowed the Court to implement its political ideas about how the community of
nations should deal with international competition restraints. Aspects of legal
clarity and inner soundness played only second fiddle.

D. A Comparative Law Approach as Alternative

Instead of relying entirely on the amicus briefs, the Court should have followed
a comparative law approach. Arthur von Mehren had been one of the main
proponents of such an approach in private international law.122 In antitrust law,
though, it is still uncommon for a court to immerse itself into foreign legal
orders. In Empagran, a comparative approach would have entailed a real and
thorough comparison of national antitrust enforcement systems with a special
emphasis on private remedies and leniency policies.

The plaintiffs argued that many nations had adopted competition laws, sim-
ilar to U.S. antitrust statutes, to the effect that the likelihood of interference was
minimal.123 The U.S. Supreme Court was not convinced. In its assessment of

118 Id., at 2366.
119 This is evidenced by the number of bilateral cooperation agreements, currently about a dozen,

entered into by the U.S., the highest among all antitrust jurisdictions; see http://www.usdoj.gov/
atr/public/international/int arrangements.htm (last visited Aug. 28, 2006). In comparison, the
E.C. has, so far, concluded only four such agreements and one memorandum of under-
standing; see http://ec.europa.eu/comm/competition/international/bilateral (last visited
Aug. 28, 2006).

120 In this sense, First, supra note 6, at 731–32; for the opposing view, see Eleanor Fox, International
Antitrust and the Doha Dome, 43 Va. J. Int’l L. 911, 924 (2002–2003) (“No one has elected the
United States or the European Union to be enforcer for the world.”).

121 F. Hoffmann-La Roche Ltd. v. Empagran S.A., supra note 7, at 2367 (quoting Phillip Areeda
& Herbert Hovenkamp, Antitrust Law 51–2 (Supp. 2003)).

122 See Arthur T. von Mehren, The Contribution of Comparative Law to the Theory and Practice
of Private International Law, 26 Am. J. Comp. L. Supp. 31 (1977–1978); Arthur von Mehren,
The Role of Comparative Law in the Practice of International Law, in Festschrift für Karl

H. Neumayer 473, 483 (Werner Barfuß et al. eds., 1985) (“No system of private international
law can escape some involvement with the discipline of comparative law.”).

123 F. Hoffman-La Roche Ltd. v. Empagram S.A., supra note 7, at 2368.
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the present state of competition law, it drew a line between “primary conduct,”
on the one hand, and legal remedies on the other.124 Although nations might
agree about primary conduct like, for example, pricefixing, the Court found
they disagreed “dramatically” about appropriate remedies.125

As we saw earlier, the plaintiffs are correct insofar as dozens of nations have
enacted competition legislation, in recent years, for the first time.126 This does
not, however, imply that they are “similar” to U.S. antitrust laws in every aspect.
Whereas some foreign antitrust statutes are clearly modeled along the lines of
U.S. law,127 others bear closer resemblance to E.C. competition law.128 Still
others are informed by a third jurisdiction like, for example, the new Singa-
porean competition law, which was strongly influenced by modern British leg-
islation.129 Historically, European regimes follow their own policies and legal
traditions, including, in the case of the E.C., a strong inclination toward market
integration.130 This in turn may lead to differences in the assessment of anti-
competitive practices.131 Although cooperation between national competition
authorities within the realm of various international fora has, over the years,
greatly contributed to the convergence of antitrust laws especially in the field
of merger control,132 differences remain and will not disappear any time soon.

124 Id.,
125 Id.
126 See supra notes 56–58 and accompanying text.
127 The Mexican Ley Federal de Competencia Economica of June 6, 1993 provides an example.

See Spencer Weber Waller, The Internationalization of Antitrust Enforcement, 77 B. U. L. Rev.

343, 360 (1997).
128 See, e.g., the Venezuelean Ley para Promover y Protoger el Ejercicio de la Libre Competencia

of Dec. 30, 1991. See Rajan Dhanjee, The Set of Multilaterally Agreed Equitable Principles and
Rules for the Control of Restrictive Business Practices – an Instrument of International Law? 28
Legal Iss. Econ. Integr. 71, 88 (2001).

129 See The Republic of Singapore Competition Act 2004, Government Gazette, Acts Supple-
ment 2004, No. 44.

130 For a brief description of the “European” model of antitrust law, see Carl Baudenbacher, Das
europäische Modell bei Kartellverbot und Mißbrauchsaufsicht – ein Exportartikel? in Schwer-

punkte des Kartellrechts 1997, 9 (Referate des XXV. FIW-Seminars, 1998).
131 Some commentators comparing European and U.S. antitrust law even speak of a “clash of

competition policy civilizations,” which, however, overstates existing differences. See Antonio
F. Perez, International Antitrust at the Crossroads: The End of Antitrust History or the Clash of
Competition Policy Civilizations? 33 Law & Pol’y Int’l Bus. 527 (2002).

132 See the Interview with Thomas Barnett, Deputy Assistant Attorney General, Antitrust Divi-
sion, U.S. Department of Justice, The Antitrust Source (May 2005) 1, 7, available at
http://www.antitrustsource.com (last visited July 15, 2006) (emphasizing the “great progress
in terms of substantive convergence [in merger enforcement]” between the U.S. and the E.U.
Commission); for a more systematic treatment of the topic cf. Joseph Wilson, Globalization

and the Limits of National Merger Control Laws 192–98 (2003) (identifying both points
of convergence and remaining differences).
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It is open to debate, however, whether disagreement about antitrust reme-
dies among nations is as strong as the U.S. Supreme Court suggested. It is
widely acknowledged, especially as far hard-core cartels are concerned that
antitrust remedies have to be effective in order to deter this kind of anticom-
petitive practice.133 Another development in Europe is also noteworthy. Tradi-
tionally, multiple-damages claims are considered to violate the public policy
of European legal systems. In a recent Green Paper, however, the European
Commission raised the possibility of introducing double-damages claims for
horizontal cartels into E.C. law or the laws of member states.134 The inten-
tion behind this proposal is to strengthen the so far dismal private enforcement
record of E.C. competition law. If implemented, private remedies in European
antitrust law and U.S. antitrust law toward cartels would still differ (double as
opposed to treble damages) but the difference left would be only marginal.

Comparing different national and regional antitrust rules is, no doubt,
a formidable task. But, if the highest court in one of the oldest and most
developed antitrust systems of the world is not capable of performing it, then
who is?

III. Conclusion

To the European observer, the Empagran ruling leaves an ambivalent impres-
sion. On the one hand, it went to great lengths to accommodate foreign con-
cerns about the extraterritorial reach of U.S. antitrust law. In this, the judgment
differs markedly from the majority’s opinion in Hartford. On the other hand, the
Court hinged its entire reasoning on the vague notion of prescriptive comity,
which it falsely identified as public international law. Moreover, in order to
establish a violation of prescriptive comity, the U.S. Supreme Court took only
into account the official position of the U.S. and foreign governments without
further questioning the soundness of their arguments. By way of comparing
various legal orders, the Court might have come to a different conclusion.

As long as there is no comprehensive international antitrust regime, the
fight against international restraints of competition remains under the control
of national institutions (legislators, courts, authorities). The special challenges

133 See OECD, Recommendation, supra note 4, recommendation I.A. 1 (“Member countries
should ensure that their competition laws effectively halt and deter hard core cartels. In
particular, their laws should provide for: a) effective sanctions, of a kind and at a level adequate
to deter firms and individuals from participating in such cartels. . . . ”).

134 Damages Actions for Breach of EC Antitrust Rules: Green Paper presented by the Commission,
COM(2005) 672 final at 7 (option 16); in the same vein Monopolkommission, Das allgemeine
Wettbewerbsrecht in der Siebenten GWB-Novelle 40, 67 (2004).
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posed by cross-border antitrust cases demand mutual respect among nations.
No single jurisdiction, including the United States (and, for that matter, the
European Union), is in the position to assume the role of the world’s antitrust
policeman. These are the fundamental convictions behind the U.S. Supreme
Court’s Empagran judgment and the reasons why the Court reinstalled comity
as a standard to limit the reach of U.S. antitrust law. It is, however, overly
optimistic to assume, that in a world ruled by a hundred different competi-
tion regimes, ranging from Albania to Zambia and from the United States to
Ukraine, national laws will always “work together in harmony.”135 Thus, it is
only a matter of time when the next dispute over the extraterritorial application
of U.S. or other nations’ antitrust laws will erupt.

All in all, comity cannot be regarded as the definite answer to the problem of
overlapping national antitrust jurisdictions. In the long run, only a truly global
antitrust regime can effectively deal with international competition restraints.
In the meantime, a more broadly based comparative law approach seems to
be the best solution.

135 See F. Hoffmann-La Roche Ltd. v. Empagran S.A., supra note 7, at 2366.
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Mandatory Elements of the Choice-of-Law Process
in International Arbitration

Some Reflections on Teubnerian and Kelsenian Legal Theory

Matthias Weller

I. Introduction

Choice of law in international arbitration is a topic – one among many –
that Arthur von Mehren excelled at. His contributions in this field admirably
combine the analytical brilliance of a world-leading conflicts law scholar,
the impressive expertise of an equally world-leading comparative lawyer, and
insights in concept, structure, and functioning of multilevel judicial proceed-
ings ripened over decades.1 In addition, Arthur von Mehren could draw on
his rich practical experiences as an arbitrator, and it was of particular impor-
tance to him to pass on his profound knowledge to the next generations: not
only did he copublish one of the leading educational text books on interna-
tional commercial arbitration,2 but he also continued to teach his strongly
demanded course on international commercial arbitration at the Harvard Law
School, which I had the privilege of attending during my time as Story Fellow
of 1998/99.

1 See, e.g., Arthur von Mehren, The “Federalizing” of American Arbitration Law, in Intercon-

tinental Cooperation Through Private International Law: Essays in Memory of

Peter Nygh, 443 et seq. (Kurt Siehr et al. eds., 2004); Arthur von Mehren, Theory and Practice
of Adjudicatory Authority in Private International Law: A Comparative Study of the Doctrine,
Policies and Practices of Common- and Civil-Law Systems, 295 Recueil des Cours 268 et seq.
(2002).

2 Tibor Várady et al., International Commercial Arbitration – A Transnational Per-

spective (2002).

The author presented first thoughts on this topic at the Chartered Institute of Arbitrators European
Branch Meeting, Heidelberg Center for International Dispute Resolution, in Heidelberg, May 14–
16, 2004. The author is grateful for the valuable comments and critique of the meeting’s participants,
as well as those by friends and colleagues including Jens Bennighofen, Gralf-Peter Calliess, Stefan
Huber, Bertram Keller, Vikki Rogers, Sven Schilf, Boris Schinkels, and Peter Tochtermann.
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This contribution deals with one particular issue of choice of law in inter-
national arbitration: it seeks to identify the source and nature of mandatory
elements in the process of law selection, that is, the elements an arbitral tri-
bunal is bound by while determining the applicable law. Evidently, any arbitral
tribunal is primarily bound by the parties’ will including their choice of law –
based on their choice of choice-of-law rules that, in turn, grant party auton-
omy. However, the parties’ freedom to choose choice-of-law rules might not
be unlimited. The parties may be confronted with tribunals that curtail the
chosen choice-of-law rule of “party autonomy” and apply another noncho-
sen choice-of-law rule, for example: “antitrust law of states whose markets are
affected applies.”3 I will argue that existence and scope of any such mandatory
choice-of-law rule or, to put it differently, normatively mandatory element,
depend, inter alia, on the tribunal’s understanding of legal theory underlying
international arbitration. In addition, the respective underlying legal theory
leads to certain inevitable consequences in the structure of choice-of-law rules
available in an international arbitration and, thus, brings about structurally
mandatory elements.

In the ever-daring adventure of looking at points of intersection of legal
theory with international arbitration, I will confine myself to some reflections
on the probably most promising “modern” legal theory in the context of inter-
national arbitration as expression of legal globalization, on Gunther Teubner’s
theory of “Autopoietic Law”4 as applied to “Global Law without a State,”5 on
the one hand, and a counterpoint from a legal theory not designed to pro-
vide for answers to globalization, on Hans Kelsen’s “General Theory of Law
and State,” on the other hand.6 To focus on these two theories appears to be

3 For an overview of the extensive debate on the issue of mandatory antitrust rules and their –
reluctant – application by arbitral tribunals according to the choice-of-law principle of “clos-
est connection,” see, e.g., Horacio A. Grigera Naón, Choice-of-law Problems in International
Commercial Arbitration, 289 Recueil des Cours 296 et seq. (2001), Fouchard et al., On Inter-

national Commercial Arbitration, nos. 1515 et seq. (1999); Natalie Voser, Mandatory Rules
of Law as Limitation on the Law Applicable in International Commercial Arbitration, 7 Am.

Rev. Int’l Arb. 319, 346 (1996).
4 Gunther Teubner, Recht als autopoietisches System (1989).
5 Gunther Teubner, Globale Bukowina, Zur Emergenz eines transnationalen Rechtspluralismus,

15 Rechtshistorisches Journal 255 et seq. (1996); for an English version, see Gunther
Teubner, ‘Global Bukowina’: Legal Pluralism in the World Society, in Global Law Without

a State 3 et seq. (Gunther Teubner ed., 1997); Gunther Teubner, Law as an Autopoietic

System (1993). Within this chapter, I will refer to the latter book. See also, e.g., Gunther
Teubner, Global Private Regimes: Neo-Spontaneous Law and Dual Constitution of Autonomous
Sectors? in Public Governance in the Age of Globalization 71 et seq. (Karl-Heinz Ladeur
ed., 2004).

6 Hans Kelsen, Reine Rechtslehre (2d ed., 1960); for a “reformulation” (rather than a mere
translation, see preface xiii) of thoughts expressed in German and French prior to 1949, see
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particularly rewarding for the purposes of this chapter, because, even though
both theories have common ground – a positivistic distinction between law
and other (normative) systems – the former specifically turns against the latter
when it comes to the question of how to legally conceptualize globalization.7

Yet, even in times of globalization Kelsenian legal theory might turn out to be
much more plausible than it seems at first sight.

This chapter might have sparked Arthur von Mehren’s interest. I hope that
it may be accepted as a suitable tribute to his scholarship, all the more because
he used the term “mandatory choice-of-law rules”8 and dealt with the ques-
tion about the limitations on the parties’ choice of the governing law,9 which
illustrated his understanding of the conceptual fundaments on international
arbitration and of his perspective on choice of law in international arbitration.

II. Arthur von Mehren’s Perspective on Choice

of Law in International Arbitration

In 1984, the Institut de Droit International asked Arthur von Mehren to act as
Rapporteur to the works of its Eighteenth Commission on Arbitration between
States and Foreign Enterprises that culminated in the Institute’s respective Res-
olution, adopted on its Session of Santiago de Compostela in 1989.10 Article
6 of this Resolution contains an approach to choice-of-law of striking moder-
nity compared to the Institute’s previous Resolution on Arbitration in Private

Hans Kelsen, General Theory of Law and State (1949). Within this chapter, I will refer
to the latter book.

7 Gunther Teubner, Global Bukowina, supra note 5, at 3, referring as one conceptual basis of
his theory to the principles of the sociology of law by Eugen Ehrlich, Grundlegung der

Soziologie des Rechts (4th ed., 1989, reprint of 1913); for an English version, see Eugen
Ehrlich, Principles of the Sociology of Law (1936); see also Gunther Teubner, Global
Bukowina, supra note 5, at 11; Felix Hanschmann, Theorie transnationaler Rechtsprozesse,
in Neue Theorien des Rechts 347 et seq., 351 and 358 (Sonja Buckel et al eds., 2006):
new, “transnational” understanding of law in light of the decreasing plausibility of Kelsen’s
theory in times of globalization; for an excellent account of points of contact between the two
legal theories, see Andreas Fischer-Lescano, Monismus, Dualismus? – Selbstbestimmung des
Weltrechts bei Hans Kelsen und Niklas Luhmann, in Völkerrechtspolitik. Hans Kelsens

Staatsverständnis (Hauke Brunkhorst ed. 2007, forthcoming).
8 Arthur von Mehren, International Commercial Arbitration and Conflict of Laws, Ius Arbi-

trale Internationale – Essays in Honor of Hans Smit, International Commercial

Arbitration and Conflict of Laws, 3 Am. Rev. Int’l. Arb. 57, 59 (1992).
9 Arthur von Mehren, Limitations on Party Choice of the Governing Law: Do They Exist

for International Commercial Arbitration? 1, 12 et seq. (The Mortimer and Raymond
Sackler Institute of Advanced Studies, Tel Aviv University ed., 1986).

10 Institut de Droit International, Session of Santiago de Compostela 1989, Arbitration Between
States, State Enterprises, or State Entities, and Foreign Enterprises, 63-I Yearbook of the

Institute of International Law 31–201 (1989).
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International Law of 195711 in that it emphasizes party autonomy as the focal
point of legitimacy and grants the generally wanted flexibility to the arbitral
tribunal but also provides the tribunal with express guidelines to exercise its
discretionary powers. Article 6 reads: “The parties have full autonomy to deter-
mine the procedural and substantive rules and principles that are to apply in
the arbitration. In particular, 1) a different source may be chosen for the rules
and principles applicable to each issues that arises and 2) these rules and prin-
ciples may be derived from different national legal systems as well as from non-
national sources such as principles of international law, general principles of
law, and the usages of international commerce. To the extent that the par-
ties have left such issue open, the tribunal shall supply the necessary rules
and principles drawing on the sources indicated in Article 4,” which are: “the
law chosen by the parties, the law indicated by the system of private inter-
national law stipulated by the parties, general principles pf public or private
international law, general principles of international arbitration, or the law
that would be applied by the courts of the territory in which the tribunal has
its seat.”

As Arthur von Mehren explained, the Resolution and its concept of the arbi-
trator’s authority as exclusively arising from the parties’ arbitration agreement –
Article 1 of the Resolution – grounds on a “transnational perspective,”12 that is,
on the “fundamental proposition” that “juridically speaking, the adjudicatory
authority of arbitrators does not emanate from a discrete sovereign but rather
from an international order ( . . . ) that exists and operates independently of
national legal orders.”13 And, “The only body of rules and principles with a
clear claim to guide and discipline the arbitrator’s decision is that provided by
the parties ( . . . ).”14 Therefore, the parties’ agreement to arbitrate is deemed
to assume validity independently from any national legal system. Accordingly,
Arthur von Mehren did not accept any limitations on party choice of the
governing law including conflicts law rules – except for those arising from

11 Institut de Droit International, Session of Amsterdam 1957, Arbitration in Private International
Law, 47–I Yearbook of the Institute of International Law 34–322 (1957).

12 See supra note 2.
13 Arthur von Mehren, Arbitration between States and Foreign Enterprises: The Significance of

the Institute of International Law’s Santiago de Compostela Resolution, 5 ICSID Review

54, 57 (1990); see also Arthur von Mehren, supra note 8, at 59; a more traditional view is
expressed, however, in his earlier contribution “To what Extent Is International Commer-
cial Arbitration Autonomous? Le Droit des Relations économiques internationales –

Études offertes à Berthold Goldman 217 et seq., 222 (Philippe Fouchard et al. eds., 1982):
“[f]ormally speaking, the force and authority of the procedural and substantive law applied in
an international commercial arbitration rest on a national legal order.”

14 Von Mehren, supra note 9, at 21.
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“international public policy as to which a broad consensus has emerged in the
international community” – Article 2 of the Resolution.15 Moreover, the parties
are free to choose the choice-of-law rules and, in the absence of such a choice,
the arbitral tribunal is granted a broad discretion to determine the applicable
substantive law according to its equally discretionary choice of conflicts law.

Story Professor Arthur von Mehren thus seems to have operated within
the visionary legacy of Joseph Story in that he would probably have endorsed
the latter’s dictum in respect to the source of adjudicatory authority of an
international arbitral tribunal: “The law ( . . . ) may be truly declared ( . . . ) to be
in a great measure not the law of a single country only, but of the commercial
world.”16 Focusing on this world’s interests, the U.S. Supreme Court, in its
seminal decision in Mitsubishi, expressed, quite clearly, a similar vision of the
existence of a transnational source of legitimacy for international arbitration:
“The international arbitral tribunal owes no prior allegiance to the legal norms
of particular states; hence it has no direct obligation to vindicate their statutory
dictates. The tribunal, however, is bound to effectuate the interests of the parties
( . . . ).”17 Representatives of modern arbitration likewise hold that “arbitration
cannot work in the context of the ideologies established in the context of
private international law; it does not need to fit in internationalist or nationalist-
positivist views. It can eventually operate outside the constraints of positive law
or national legal systems.”18 How can this approach, if it is possible at all, be
reconstructed in terms of legal theory?

III. Teubnerian Global Law without

a State and Choice of Law

On the assumption that any kind of legitimacy of the adjudicatory authority
of an international tribunal, even if it “merely” purports to “effectuate the
interests of the parties,”19 must ground in a source of law, any answer to this
question depends on the understanding of what distinguishes “law” from other
norms.

15 Von Mehren, supra note 9, at 21.
16 Swift v. Tyson, 41. U.S. 1, at 19 (1842); overruled by Erie Railroad Co. v. Tompkins, 304 U.S.

64, 79 (1938), citing Justice Oliver Wendell Holmes in Black & White Taxicab, Co. v. Brown &
Yellow Taxicab, Co., 276 U.S. 518 , 532: “[l]aw in the sense in which courts speak of it today does
not exist without some definite authority behind it. ( . . . ). The authority and only authority is
the State ( . . . ).”

17 Mitsubishi Motors v. Soler Chrysler-Plymouth, 473 U.S. 614, 636 (1985).
18 See Julian D. Lew et al., Comparative International Commercial Arbitration 81 (2003)

with further reference.
19 See supra note 17 and accompanying text.



P1: KAE
9780521871303c12 CUFX138/Gottschalk 978 0 521 87130 3 August 24, 2007 7:2

248 Matthias Weller

1. Some Reflections on Legal Theory

Modern “mainstream” legal theories20 revolve around three elements in order
to define “law”: social efficacy, an orderly law-creating process, and rightness in
contents.21 Theories that emphasize the social efficacy of norms result in “soci-
ological theories of law” or “legal realism,”22 others that emphasize the orderly
law-creating process can be referred to as “positivism,”23 and the remaining
ones are an expression of the belief in some kind of “natural law.”24 Each of
these theories results, inter alia, in a certain framework within which choice of
law can (or cannot) be conceptualized. In order to identify the characterizing
or mandatory elements of the choice-of-law process in light of the underlying
legal theory, I will turn to Teubner’s Global Law without a State25 and Kelsen’s
General Theory of Law and State26 – for the reasons already indicated.27 Other
powerful legal theories of transnational law have been advanced, for example,
by Klaus-Peter Berger28 who perceives the universally accepted principle of
party autonomy as integral part of a transnational ordre public and thus a basis
of legitimacy for the adjudicatory authority of the arbitral tribunal independent
from national legal orders and autonomous source of a binding force of the
parties’ arbitration agreement. It is true that the principle of party autonomy
is widely accepted in many state legal systems as well as on the level of pub-
lic international law.29 However, I do not quite see how the legitimacy of the

20 Compare, e.g., feminist, critical race, postmodern, and other “new” legal theories. For a
detailed account the contributions, see Neue Theorien des Rechts, supra note 7; Raymond
Wacks, Understanding Jurisprudence 309 et seq. (2005); Robert L. Hayman & Nancy Levit,
Jurisprudence, Contemporary Readings, Problems, and Narratives 213 et seq. (1995).

21
Robert Alexy, Begriff und Geltung des Rechts 29 (2002).

22 Oliver Wendell Holmes, The Path of the Law, 10 Harv. L. Rev. 460 et seq. (1897): “The
prophecies of what the courts will do in fact, and nothing more pretentious, are what I mean
by the law”; see also supra note 16.

23 See, e.g., Herbert L. A. Hart, Positivism and The Separation of Law and Morals, 71 Harv. L.

Rev. 593, 594 (1958): “separation of law as it is and law as it ought to be.”
24 See, e.g., Ronald A. Dworkin, “Natural” Law Revisited, 34 U. Fla. L. Rev. 165 (1982): “Natural

law insists that what law is depends in some way on what the law should be. This seems
metaphysical or at least vaguely religious. ( . . . ). What in the world is wrong with it?”

25 See supra note 5. 26 See supra note 6.
27 See supra note 7 and accompanying text.
28 Klaus-Peter Berger, Internationale Wirtschaftsschiedsgerichtsbarkeit: Verfahrens-

und materiellrechtliche Grundprobleme im Spiegel moderner Schiedsgesetze

und Schiedspraxis 368 et seq. (1992).
29 See, e.g., for the purposes of this chapter most relevant, Article II United Nations Convention

on the Recognition and Enforcement of Foreign Arbitral Awards of 10 June 1958 (“New York
Convention”), 7 I.L.M. 1046 (1968); see also Article 3 Hague Convention of 30 June 2005 on
Choice of Court Agreements, 44 I.L.M. 1291 (2005); Article 3 Rome Convention of 19 June
1980 on the Law Applicable to Contractual Obligations, 19 I.L.M. 1492 (1980); Article 7 Inter-
American Convention of 17 March 1994 on the Law Applicable to International Contracts, 33
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principle of party autonomy as supported by both national legal systems and
public international law should be able to transform itself to an autonomous
source of legitimacy on a “transnational” level. To put it differently, in terms of
legal theory, it remains unclear to me why and how a transnational ordre public
that includes party autonomy assumes an autonomous source of law outside or
“beyond” national and/or international law because the “transnationality” of
such an ordre public seems to relate to nothing else but to a widespread “policy
as to which a broad consensus has emerged in the international community.”30

Broad consensus as such, however, does not create a source of law.31 Therefore,
as far as I can see, Teubner and Kelsen offer the most promising theories to
reconstruct transnational law in terms of legal theory.

2. Some Basics on Teubner’s “Autopoietic” Legal Theory

According to Teubner, “lex mercatoria, the transnational law of economic trans-
actions, is the most successful example of global law without a state.32 He
conceptualizes this and other transnational laws in the terms of a sociological
system theory as advanced by Eugen Ehrlich33 and the general theories of
social systems by Niklas Luhmann34 as further developed by Teubner, for the
purposes of legal theory. Not surprisingly in a sociological approach, his the-
ory “makes itself explicitly dependent upon legal practices. It observes law as
a self-organizing process that autonomously defines its boundaries.”35 Society

I.L.M. 732 (1994); see also, as a reference to a national legal system, Restatement (Second) of
Conflict of Laws, § 187 (1971); see also Preamble of the Basel Resolution of 1991 of the Institut
de Droit: “Considering that the autonomy of the parties is one of the fundamental principles of
private international law: Recognizing that the autonomy of the parties has also been enshrined
as a freedom of the individual in several and various United Nations Resolutions”; Jürgen
Basedow, The Effects of Globalization on Private International Law, in Legal Aspects of

Globalization – Conflict of Laws, Internet, Capital Markets and Insolvency in a

Global Economy 1, 8 (Jürgen Basedow & Toshiyuki Kono eds., 2000): party autonomy as
“inalienable human right”; Erik Jayme, Identité culturelle et intégration: le droit international
privé postmoderne, 251 Recueil des Cours 147 et seq. (1995-I).

30 See supra note 15 and accompanying text.
31 Skepticism is also expressed by Sven Schilf, Allgemeine Vertragsgrundregeln als

Vertragsstatut 242 (2005); Ralf Michaels, Privatautonomie und Privatkodifikation – Zu
Anwendbarkeit und Geltung allgemeiner Vertragsrechtsprinzipien, 62 Rabels Zeitschrift

für ausländisches und internationales Privatrecht [RabelsZ] 581, 621 (1998).
32 Teubner, Global Bukowina, supra note 5, at 3.
33 See Eugen Ehrlich, Principles of the Sociology of Law, supra note 7, at 390: “The center

of gravity of legal development therefore from time immemorial has not lain in the activity of
the state, but in society itself, and must be sought there at present time.”

34 See e.g., Niklas Luhmann, Theorie der Gesellschaft (2002), 9 Volumes, including Das

Recht der Gesellschaft; for an English edition see Niklas Luhmann, Law as a Social

System (2004).
35 Teubner, Global Bukowina, supra note 5, at 11.
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is perceived as a system that essentially consists of communication processes.
“Society” thus encompasses any communication; there is no communication
outside society but only acts of another quality. In that sense society is an “oper-
ationally” closed and, as communication grows and develops by reference to
previous communication, a “self-reflexive,” “autopoietic” system.36 Commu-
nication within society that occurs in the terms or “under the binary code” of
“lawfulness” or “unlawfulness” takes place in a specific, distinguishable sub-
system that is called “law.” In complex societies, communications differentiate
into other subsystems as well, for example, “politics,” “economics” “educa-
tion,” “health,” “sports” and the like.37 Consequently, “to form a legal system
one basically needs three communications, each raising a normative claim for
validity (i.e., prescriptive speech acts): 1) a claimant (ego), 2) a defendant (alter),
and 3) a court (alter ego, generalized other).”38 It is immediately evident that
international arbitration and the lex mercatoria as developed in arbitral pro-
ceedings is perceived as a perfect example for the emergence of a transnational,
that is, nonstate law under such an approach.

An autopoietically emerged legal system in that sense does not require com-
pleteness of norms in respect to contents, even though it is formally “complete”
in that it encompasses any communication that qualifies as “law.” Neverthe-
less, it does not purport to be a system of consistency, neither in terms of
contents nor judicial terms.39 For “norms will just come naturally with the
decisions, i.e., as the ratio decidendi of adjudication. ( . . . ). The generation of
norms is subject to the logics of remembering and forgetting, i.e., the selectiv-
ity of the communication process, by which some communicative offers for
connection are accepted through reference by subsequent communications
and others simply fall into oblivion.”40 The underlying theory thus focuses on
“instruments of observation” and, from this empirical perspective formulates
its crucial question: “where are concrete norms actually produced?.”41 This
theory of a “pluralist law production” explicitly undertakes to break with a
central “taboo” of legal theory as traditionally conceptualized, in particular by

36 Gralf-Peter Calliess, Systemtheorie: Luhmann/Teubner, in Neue Theorien des Rechts,
supra note 7, at 57, 59.

37 Id., at 60.
38 Gralf-Peter Calliess, Reflexive Transnational Law – The Privatisation of Civil Law and the

Civilisation of Private Law, 23 Zeitschrift für Rechtssoziologie [ZRSoz] 185, 195
(2002).

39 Compare the opposite position by Karl Larenz, Methoden der Rechtswissenschaft 437
et seq. (6th ed. 1992): development of a coherent “inneres” (internal) and “äußeres” (external)
system of norms as the primary task of jurisprudence.

40 Calliess, supra note 38, at 196.
41 Teubner, Global Bukowina, supra note 5, at 11.
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Kelsen, but also by, for example, Austin42 or Hart43 – no “valid law without
authorization from and control by the state” – in order to adequately under-
stand the observable, global fragmentation of diverse social subsystems and
the development of nonstate, private law.44 In this theory, “‘sanction’ is losing
the place it once held as the central concept for the definition of law ( . . . ); the
symbolic reality of legal validity is not defined by sanctions.” ( . . . ). If a special-
ized legal discourse, such as the commercial one, claims worldwide validity
then it does not matter where the symbolic backing of its claims by means of
sanctions comes from.”45

3. The Desire to Expand Autopoietic (Law) Systems

It is in the logic of autopoietic systems, be it a system of norms or some other
“living system,”46 to maximize its own rationality.47 This inherent desire of ever
lasting expansion naturally takes place to the expense and until the resistance
of other systems. In that sense, the various regimes and their rationalities col-
lide and even clash.48 Autopoietic norm systems for example, in the economic
sphere thus create a law “that grows and changes according to the exigencies of
global economic transactions and organizations. This makes it extremely vul-
nerable to interest and power pressures from economic processes,” that is, “cor-
rupt law.”49 Even within its own rationality of economics, an autopoietically
conceptualized system of business norms, such as the lex mercatoria as created
by international arbitration, will tend to exclude or at least put under pressure
those mandatory elements that guarantee the very function of its rationality.50

42 John Austin, The Province of Jurisprudence Determined 13 et seq. (1954).
43 Herbert L. A. Hart, The Concept of Law 92 et seq. (1961).
44 Teubner, Global Bukowina, supra note 5, at 11, 13.
45 Teubner, Global Bukowina, supra note 5, at 13.
46 Francisco J. Varela et al., Autopoiesis: The organization of living systems, its characterization

and a model, 5 Biosystems 187 (1974).
47 See Andreas Fischer-Lescano & Gunther Teubner, Regime-Kollisionen, Zur Fragmen-

tierung des Weltrechts 28 (2006); Andreas Fischer-Lescano & Gunther Teubner, Regime-
Collisions: The Vain Search for Legal Unity in the Fragmentation of Global Law, 25 Mich.

J. Int’l. L. 999, 1006 (2004).
48 Fischer-Lescano & Teubner, Regime-Kollisionen, supra note 47, at 27; Fischer-Lescano &

Teubner, Regime-Collisions, supra note 47, at 1006: “Through their own operative closure,
global functional systems create a sphere for themselves in which they are free to intensify
their own rationality without regard to other social systems, or, indeed, regard for their natural
or human environment. They do this for as long as they can; that is, for as long as it is tolerated
by their environments.”

49 Teubner, Global Bukowina, supra note 5, at 19.
50 Robert Wai, Transnational Liftoff and Juridical Touchdowns: The Regulatory Function of Private

International Law in an Era of Globalization, 40 Colum. J. Transnat’l L. 203, 257 (2004):
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An expression of this tendency is the ever lasting debate about a “classical”
mandatory choice-of-law element in international arbitration, that is, the obli-
gation of an international arbitral tribunal to apply rules against the express
choice of law by the parties according to nonchosen choice-of-law rules,51 for
example, national (or supranational) antitrust laws if the dispute has connec-
tions to the respective markets. As we have seen, Arthur von Mehren did not
acknowledge any limitations to the parties’ choice of law (except for a truly
transnational public policy to which national antitrust laws will probably not
belong due to the lack of a “broad consensus”)52 and thus stressed, in the terms
of autopoietic legal theory, the specific rationality of international arbitration.

4. Autoconstitutionalization as Control of Expansion

The pressure from the clash with the rationalities of other autopoietic systems
generates an adversary tendency in each system to constitutionalize itself in
that it establishes modes of limiting itself and its “vitality.”53 To put it dif-
ferently, autoconstitutionalization results in a hierarchy of norms within the
autopoietic system by generating “provisions on the establishment and exer-
cise of decision making (organizational and procedural rules) on the one hand,
the definition of individual freedoms and societal autonomies (fundamental
rights) on the other.”54 Mandatory elements determining the possible con-
tents of norms come into being – including mandatory elements limiting
scope and structure of choice-of-law rules.55 Once an organized process of

“The concern about the suboptimal protection of regulatory interests is increased by recent
studies of the construction of the international commercial arbitration regime.”

51 See supra note 3. See also Dennis Solomon, Die Verbindlichkeit von Schiedssprüchen in

der internationalen privaten Schiedsgerichtsbarkeit. Zur Bedeutung nationaler

Rechtsordnungen und der Entscheidungen nationaler Gerichte für die Wirk-

samkeit internationaler Schiedssprüche (2007, forthcoming); Jette Beulker, Die Ein-

griffsnormenproblematik in internationalen Schiedsverfahren 260 et seq. (2005);
Marc Blessing, Mandatory Rules of Law versus Party Autonomy in International Arbitration, 14
J. Int’l Arb. 23 (1997).

52 See supra note 15 and accompanying text; a similar approach has recently taken by Beulker,
supra note 51, at 261.

53 Fischer-Lescano & Teubner, Regime-Collisions, supra note 47, at 1015.
54 Fischer-Lescano & Teubner, Regime-Collisions, supra note 47, at 1016.
55 With respect to territorially organized legal systems, it is undisputed today that choice-of-law

rules are, as any other rule of law of that system, subject to constitutional limitations. In the
case of choice-of-law rules territorial limitations may be imposed, see, e.g., Bradford Electric
Light Co. v. Clapper, 286 U.S. 145 (1932), requiring on constitutional grounds the application
of a law other than that of the forum; for a general account of the interrelation of constitutional
law and choice of law in the legal system of the United States, see, e.g., Eugene Scoles et al.,
Conflict of Laws, 145 et seq. (3d ed., 2000); for an indepth account of the interrelation of the
fundamental freedoms of the E.C. Treaty and mandatory choice-of-law rules in the member
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decision making is installed, the generation of valid law is reserved to that
process. Communications under the “binary code of lawful/unlawful” outside
this process are no longer deemed capable of creating law deemed valid.56

Positivist elements beyond the mere condition of a communication under a
legal code determining the possible modes of orderly law-creating come into
being.57 Thus, the autopoietically emerged, “grown-up” systems, more and
more, resemble nation-state law systems within the international community –
except, of course, that they lack any specific territory. In turn, autopoietic legal
theory seems well capable not only of explaining the emergence of “global law
without a state,” but also local law of states.58 It, thus, recommends itself as a
“grand unifying legal theory.”

5. Autopoietic Law Systems and their “Intersystemic” Conflicts Rules

It is therefore not surprising that autopoietic legal theory also needs to focus on
something states and other rule-producing units have been thinking about for
centuries: choice-of-law rules.59 Traditional choice-of-law scholarship has ever
been aware of the fact that choice-of-law rules are inevitable as long as there
are differing systems of substantive law. As it was put by Arthur von Mehren in
the very first sentences of his general course on private international law of the
Hague Academy of International Law in 1996, “[w]here social, governmental,
and economic relations concern but a single legal-political unit the discipline
of private international law has no role to play. ( . . . ). Hermit kingdoms are
known to history as is the aspiration – though not reality – of a true world
government. ( . . . ).”60 “For a long time to come, it will be the task of private

states’ legal systems, see Johannes Fetsch, Eingriffsnormen und EG-Vertrag (2002); see
also Matthias Weller, Internationally Mandatory Rules of Member States in the European
Union, Book Review, in 1 Annual of German and European Law 566 (Russell Miller &
Peer Zumbansen eds., 2002/2003).

56 Calliess, supra note 36, at 63.
57 Teubner, supra note 25, at 17: the lex mercatoria as the primary example of global law without

a state “is based on decisions of positive law-making. It is positive law in the forms of ‘private’
legislation, adjudication and contracting.”

58 Teubner, Global Bukowina, supra note 5, at 14: “[t]he binary code legal/illegal is not peculiar
to the law of the nation-state.” I conclude that it in turn is capable of describing the norm
production of nation-states as well.

59 Fischer-Lescano & Teubner, Regime-Kollisionen, supra note 47, at 69 et seq.; Fischer-
Lescano & Teubner, Regime-Collisions, supra note 47, at 1019 et seq.; Calliess, supra note 36,
at 69: Choice-of-law rules as “validity-interfaces” between the various global regimes; see also
Calliess, supra note 38, at 214; Teubner, supra note 4, at 123 et seq.

60 Von Mehren, supra note 1, Theory and Practice, at 27; see also Gerhard Kegel & Klaus Schurig,
Internationales Privatrecht 9 (9th ed., 2004): “Das IPR verschwindet erst dann, wenn die
Verschiedenheit der Privatrechte endet” (Private International Law will only disappear when
the diversity of private laws ends).
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international law to ensure appropriate and wise handling, legally speaking,
of situations that can, depending upon one’s preferences, be denominated as
multisystem, multistate, or transnational (international).”61 Apparently quite
in tune with autopoietic legal theory, Arthur von Mehren’s preference was
the term “multisystem,” “because, in some societies, the relevant unit for legal
purposes is defined not in political or territorial – but rather religious or tribal –
terms.”62

Autopoietic legal theory thus could probably benefit much more from a
century-old choice-of-law scholarship than it might be assumed at first sight.
Traditional choice-of-law scholarship locates the roots of “modern” private
international law at the Upper Italian cities in the middle of the eleventh cen-
tury when they each started, probably in an autopoietic way in the most perfect
sense, generating norms (“statuta”) out of their customs, that is, their intramu-
nicipal communications about “law” and realized that the increasing traffic
among them, that is, first signs of “globalization,” urged them to think about
placing rules on regime collisions.63 Consequently, there is no need – and
no conceptual vacuum – for a “wholly new form of conflicts law.”64 Because
autopoietic legal theory locates the “operational closure,” the distinguishable
use of the binary code of “lawful/unlawful” among the communication pro-
cesses in society, “somewhere in the eleventh and twelfth century, i.e. the
time of the emergence of the Western legal tradition,”65 it becomes appar-
ent that choice of law has formed an integral part of that legal tradition ever
since.

And indeed, some elements of the autopoietic rules of “intersystemic regime
collision”66 appear quite familiar. Intersystemic conflicts rules seek to “identify
the functional regime to which the legal issue in question belongs.”67 To some
extent, this seems quite similar to what Friedrich Carl von Savigny formulated
in 1849 as the core concept of traditional European choice of law, that is, “that
one should turn to the area of law to which the legal relationship belongs or
is subjected to according to its specific nature (where it has its seat).”68 To

61 Von Mehren, supra note 1, Theory and Practice, at 28.
62 Id., at 28, note 2. 63

Kegel & Schurig, supra note 60, at 166.
64 See also Fischer-Lescano & Teubner, Regime-Collisions, supra note 47, at 1000.
65 Gralf-Peter Calliess, Billigkeit und effektiver Rechtsschutz – Zu Innovation und Evolution des

(Zivil-) Rechts in der Globalisierung, 26 ZRSoz 35, 36 (2005).
66 Fischer-Lescano & Teubner, Regime-Collisions, supra note 47, at 1000.
67 Id., at 1021.
68 Friedrich Carl von Savigny, 8 System des heutigen Römischen Rechts 28, 108 (1849):

“[d]ass bei jedem Rechtsverhältnis dasjenige Rechtsgebiet aufgesucht werde, welchem dieses
Rechtsverhältnis seiner eigenthümlichen Natur nach angehört oder unterworfen ist (worin
dasselbe seinen Sitz hat)” (translation provided by the author).
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be sure, the term “seat” is usually interpreted literally as pointing to a geo-
graphically locatable place,69 but nevertheless it is a small step to interpret
it metaphorically, especially in light of the reference to the “specific nature”
of the issue in question.70 Because von Savigny’s central connecting factors –
domicile, place of a res, place of an actus, and place of a forum71 – ground
on a territorial perspective, the metaphorical use of the “seat”-principle in a
“functional” way relating to the legal “nature” of an issue in answer to the func-
tional fragmentation or differentiation of global law without states results in a
most fundamental and most anti-Savignian change in concept. This change,
from spatial reach of law to functional reach of law or, to put it differently,
from territory to substance, tends to return to the statutist perspective of the
Upper Italian cities of the eleventh century. This perspective looks unilater-
ally at the contents or function of statutes in order to define their reach in
cases of regime collision – as long as multilateral connecting factors based
on function as connection cannot be developed. Yet, the only available func-
tional connecting factor seems to be the principle of closest connection that
may thus well reincarnate in intersystemic conflicts law, however transformed
(or regressed?) to a principle of closest connections in terms of functions or
contents.

How does intersystemic conflicts law resolve the age-old problem of vague-
ness in this approach? Fischer-Lescano and Teubner perceive “only one pos-
sible solution: developing substantive rules through the law of inter-regime
conflicts itself.”72 The respective rule makers “must create substantive norms
which claim validity for both regimes involved.” “Concerned courts ( . . . )
would be required to meet the challenges of creating transnational substantive
norms out of this chaos.”73 Traditional choice-of-law scholarship reports that,
somewhere in the twelfth century, Master Aldricus suggested to the judges
of the Upper Italian cities with their respective statuta when confronted with
a “multi-city” situation, to apply the consueto quae potior et utilitor videtur;
debet enim iudicare secundum quod melius ei visum fuerit (those customs that
appear the stronger and more useful ones; for he must judge upon what appears

69 For an in-depth account of von Savigny’s territorial and state-law related choice-of-law method-
ology, see Ralf Michaels, Globalizing Savigny? The State in Savigny’s Private International Law
and the Challenge of Europeanization and Globalization, Duke Law School Working Paper

Series 15 (2005), available at http://lsr.nellco.org/duke/fs/papers/15/.
70 For implications in the context of globalization see, e.g., Ralf Michaels, US-Gerichte als

Weltgerichte – Die Avantgarde der Globalisierung, DAJV Newsletter 46 et seq. (2006).
71 Michaels, supra note 69, at 17.
72 Fischer-Lescano & Gunther Teubner, Regime-Collisions, supra note 47, at 1022.
73 Id., at 1023.
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to him to be the better)74 – which in my understanding would have included,
beyond a mere better law-approach,75 the generation of a “mixed law approach,
with an eye both to one’s own and to the other legal regime,” as envisaged by
intersystemic conflicts law.76 Furthermore, this “mixed law approach” recalls
Arthur von Mehren’s choice-of-law methodology of creating special substan-
tive rules for multistate problems, inter alia “in situations in which two or more
legal orders have legitimate reason to regulate the dispute that has arisen, but
hold mutually inconsistent views respecting the form such regulation should
take.”77 This approach results in the ad-hoc creation of substantive law, indeed
in a “strange legal Esperanto,”78 and the ad-hoc rule maker, that is, the judge
or arbitrator, can only seek guidance in the demand of creating “appropriate”
norms “for the individual case at hand.”79

6. Inherent Tendency toward Mandatory Elements in “Intersystemic”
Conflicts Rules for International Arbitration?

Obligating judges and arbitrators to create rules of substantive law in light of the
specific rationality of systems outside the one legitimizing the adjudicatory body
results in a rather strong tendency to introduce mandatory elements in the pro-
cess of determining (or, better, creating) the applicable substantive law because
the adjudicatory body has to resolve the clash of “heterarchical”80 ration-
alities upon the mere fact that they have created themselves (autopoietically)
and now clash.81 It is thus heterarchy itself that legitimatizes the adjudica-
tory body to assume responsibility in their own capacity to recombine new
transnational law from clashing rules82 in order to “compatibilize” clashing

74 Citation from Kegel & Schurig, supra note 60, at 167.
75 See, e.g., Friedrich K. Juenger, General Course on Private International Law, 193 Receuil des

Cours 141 (1985-IV): “Consistently applied [scil. the better law-approach], his prescription
would have produced a substantive body of law.”

76 Fischer-Lescano & Gunther Teubner, Regime-Collisions, supra note 47, at 1022.
77 Arthur von Mehren, Special Substantive Rules for Multistate Problems: Their Role and

Significance in Contemporary Choice of Law Methodology, 88 Harv. L. Rev. 347, 359
(1974).

78 Fischer-Lescano & Gunther Teubner, Regime-Collisions, supra note 47, at 1022.
79 Id., at 1022. 80 Calliess, supra note 36, at 72.
81 For an in-depth account of further implications of a “pluralist vision of conflict of laws” see Ralf

Michaels, The Re-State-ment of Non-State Law: The State, Choice of Law, and the Challenge
from Global Legal Pluralism, 51 Wayne L. J. 1209, 1250 et seq. (2005).

82 Fischer-Lescano & Teubner, Regime-Kollisionen, supra note 47, at 70: “Die Heraus-
forderung, im Einzelfall aus diesem kommunikativen Chaos transnationale Sachnormen zu
entwickeln, wäre also von den beteiligten Gerichten ( . . . ) derart anzunehmen, dass sie die
einschlägigen Rechtsnormen über ihren territorialen, organisationalen oder institutionellen
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rationalities.83 It is no longer party autonomy from which adjudicatory bodies
primarily draw their legitimacy but more and more from their role as the gov-
ernors of a “Global Governance” constituted by the numerous functionally
distinguishable global civic regimes that all are supposed to strive for common
global welfare. The rule maker’s decisions are thus the expression of a balanc-
ing and weighing of clashing policies (or the “underlying social conflicts”)84 –
and the mandatory elements protecting common interests structurally resem-
ble “national interests” and their “public policy.” And indeed, Teubner and
Fischer-Lescano envisage a “regime-internal self organization so the differ-
ent regimes can establish their own grammars for their version of a global
ius non dispositivum.”85 In particular: “Courts of arbitration must apply their
own ordre public.”86 Thus, “arbitration instances must move beyond concrete
contractual terms in order to take environmental consequences and human
rights complications into account as part of a specific ius non dispositivum.”87

And a quite powerful and far-reaching source of mandatory elements in the
choice-of-law process in international arbitration has emerged autopoietically.
In the case of international arbitration – the paradigmatic example of autopoi-
etic legal theory for the explanation of the emergence of global law without
a state – some conceptual tension seems to grow among the starting point
of legitimacy, the free submission of a dispute to an adjudicatory body, and
then the autopoietically emerging mandatory elements limiting this free will
in order to protect interests outside the rationality that constitutes the subsys-
tem in the first place. However, we can observe similar tensions in state law
systems that manifest themselves on the level of choice-of-law, as soon as we
equate the starting points of state legal systems and international arbitration
as autopoietic law system: some sort of basic consent of the members of the
respective unit to its own constitution.

The equivalent to the intersystemic regime conflicts rules as outlined here
in state choice-of-law methodology then is Brainerd Currie’s governmental
interest approach,88 mitigated by Arthur von Mehren’s vision of special sub-
stantive rules. Governmental interests reincarnate as the various “functional”

Rechtskreis hinaus ermitteln und aus deren Kombination transnationale Rechtsnormen in
Eigenverantwortung entwerfen” (emphasis added).

83 Fischer-Lescano & Teubner, Regime-Collisions, supra note 47, at 1030.
84 Id., at 1023. 85 Id., at 1035.
86 Id., at 1038. 87 Id., at 1038.
88 See, in particular, Brainerd Currie, Notes on Methods and Objectives in the Conflict of Laws,

Duke L. J. 171, 172 (1959): “The central problem of conflict of laws may be defined ( . . . ) as
that of determining the appropriate rule of decision when the interests of two or more states
are in conflict – in other words, of determining which interest shall yield.”
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interests or, to put it in the terms of autopoietic legal theory, “system-specific
rationalities” of the respective regimes. In the terms of traditional choice-of-
law scholarship, such a conflicts system is fully politicized and, at least on its
face,89 is entirely de-Savigny-ized in that it denies the existence of a-political or
“a-functional” choice-of-law systems. Even the traditionally a-political realm
of contract law that was opened up to the business community by the parties’
freedom of contract is reconstructed as the function of the autopoietic sys-
tem of international arbitration with its own specific rationality struggling for
its own maximization within the rationalities of other clashing rationalities,
and, as such, it now has considerably reduced weight among the many other
rationalities. Could it really be just coincidental that Brainerd Currie was not
particularly fond of party autonomy?90

Thus, international arbitration might be transnationally legitimatized, nev-
ertheless, or better, all the more it remains bound by mandatory law. It thus
turns out to be incompatible with autopoietic legal theory to hold, as repre-
sentatives of international arbitration do, that “arbitration cannot work in the
context of the ideologies established in the context of private international law;
( . . . ). It can eventually operate outside the constraints of positive law ( . . . ),”91

as long as “positive law” is understood as referring to state law. It is equally
incompatible to hold, as Arthur von Mehren did, that “[t]he only body of rules
and principles with a clear claim to guide and discipline the arbitrator’s deci-
sion is that provided by the parties ( . . . ).”92 At least, under Fischer-Lescano’s
and Teubner’s theory of intersystemic conflicts law, there are more mandatory
elements than those arising from “international public policy as to which a
broad consensus has emerged in the international community.”93

IV. A Kelsenian Counterpoint

One justification of Teubnarian legal theory for leaving traditional notions of
law, by some defamed as “yesteryear’s narrow-minded positivism,”94 is that “it
has proved hopeless to search for a criterion delineating social norms from

89 See supra note 72 and the accompanying text about a purely territorial and also a functional
interpretation of the Savignian “seat” criterion.

90 See, e.g., Brainerd Currie, Selected Essays on the Conflict of Laws 732 (1963): “The
intention of the parties, including the specific agreement that the contract should be governed
by Illinois law, should be quite irrelevant.”

91 See Julian D. Lew et al., supra note 18, at 81, with additional references.
92 Von Mehren, supra note 9, at 21. 93 Von Mehren, supra note 9, at 21.
94 Friedrich K. Juenger, Afterwords: The Lex Mercatoria and the Conflicts of Laws, in Lex Mer-

catoria and Arbitration 265, 276 (Thomas E. Carbonneau ed., 1998).
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legal norms.”95 This might indeed be true in times of globalization but might
also have been true ever since from the empirical perspective of sociology.
For, a definition of law from that perspective necessarily includes a sociolog-
ical understanding of the validity of law. And indeed, Luhmann’s theoretical
foundations on which Teubner expressly grounds his legal theory, is a “legal
theory that makes itself explicitly dependent upon legal practices. It observes
law as self-organizing process that autonomously defines its boundaries. ( . . . ).
The theory does not attempt to delineate what is inside and outside the law,
but produces instead instruments of observation. It observes the observations of
legal practice.”96 Thus, rules observed with these instruments assume validity
for the fact that those who are addressed by them follow them (by and large):
“[t]he symbolic reality of legal validity is not defined by sanctions.”97 “Such a
theory would not,” as Teubner emphasizes himself, “outrightly reject positivist
accounts that make the existence of [global law without a state such as e.g.,]
lex mercatoria dependent on the formal acts of a nation-state.”98 However, it
underestimates one criterion, that is, to my mind, still essential for delineating
law from other norms or to define the proprium of law that is the criterion of
“exclusive validity.”99

1. Exclusive Validity of “Law”

The legitimating force of law depends on its validity. “Validity” in a specifically
juridical sense includes the elements of coercion and dominance against con-
curring norm systems.100 Coercion and dominance are empirical facts, and,
it seems to me, should be, among other criteria, relevant in particular to a
sociological theory of law. To put it in the words of Hans Kelsen in immedi-
ate response to Eugen Ehrlich: “What distinguishes the legal order from all
other social orders is the fact that it regulates human behaviour by means of a
specific technique. If we ignore this specific element of the law, if we do not
conceive of the law as a specific social technique, if we define law simply as

95 Teubner, Global Bukowina, supra note 5, at 13, in answer to Hans Kelsen and Herbert L. A.
Hart; see also Hanschmann, supra note 7, at 347.

96 Teubner, Global Bukowina, supra note 5, at 11.
97 Teubner, Global Bukowina, supra note 5, at 13.
98 Teubner, Global Bukowina, supra note 5, at 11.
99 See in particular the analysis by Schilf, supra note 31, at 225 et seq., 259 et seq. in direct response

to Gunther Teubner; compare Teubner, Global Bukowina, supra note 5, at 15: “It is neither
structure nor function but the binary code which defines what is the ‘legal proprium’ in local
or global legal pluralism.”

100 Alexy, supra note 21, at 203.
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order or organization, and not as coercive order (or organization), then we lose
the possibility of differentiating law from other social phenomena; then we
identify law with society, and the sociology of law with general sociology.”101 To
me this is still quite convincing: coercion or not coercion, this is the question
about the proprium of law in comparison to other norm systems.102 If it comes
to the decision of which norms are valid in respect to a certain legal relation-
ship, the only reliable answer can be: those that provide for the technique of
coercion in order to be enforced in case of conflict with competing norms,
or, to put it differently, those that belong to the empirically dominating norm
system. Norms are only “law” if they are able to enforce themselves through
their exclusive validity.103 And because “law is an order of human behaviour,”
as Hans Kelsen puts it in the very first sentence of his General Theory of Law
and State,104 and “human behaviour takes place in time and space, norms are
valid for a certain time and for a certain space.”105 Thus, Kelsenian law tends
to be (mis-)understood as inevitably requiring territory and thus a state, which
Teubnerian legal theory identifies as the central deficiency of Kelsenian law
in times of globalization:106

2. Kelsenian Law without a State: “Primitive Legal Orders”

However, Kelsen’s state is – though paradigmatically107 – not necessarily the
nation-state with its geographically confined territory. In fact, it is a misunder-
standing of Kelsen’s General Theory of Law and State to equate the nation-state
with law creation.108 “The State as a legal community is not something apart
from its legal order any more than the corporation is distinct from its constitutive
order. A number of individuals form a community only because a normative
order regulates their mutual behaviour. The community ( . . . ) consists in noth-
ing but the normative order regulating the mutual behaviour of the individuals.
( . . . ). [T]he community we call ‘State’ is its legal order.”109 Consequently, the

101 Kelsen, General Theory of Law and State, supra note 6, at 26.
102 Schilf, supra note 31, at 225; Alexy, supra note 21, at 144 et seq., 203.
103 See Alexy, supra note 21, at 146.
104 Kelsen, General Theory of Law and State, supra note 6, at 3.
105 Id., at 42.
106 Teubner, Global Bukowina, supra note 5, at 11. See also Calliess, supra note 36, at 71: state-

centered conception of the democratically constituted state as insurmountable blockade of
evolution in times of globalization.

107 Kelsen, General Theory of Law and State supra note 6, at 207 et seq.: primary element of
the State is territory.

108 Schilf, supra note 31, at 244 et seq.
109 Kelsen, General Theory of Law and State, supra note 6, at 183.
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core concept used to explain law is the “legal community” rather than the
nation-state. Thus, there is law outside and without territorially based nation-
states, in particular international law, but also other “primitive legal orders.”
Primitive legal orders are social orders, “which have not progressed beyond
the principle of self-help” and, as such, “may produce a state of affairs leaving
much to be desired. Nevertheless it is possible to consider this state a legal
state, and this decentralized order a legal order,”110 as long as one condition is
fulfilled: the exclusive validity of the norms of that legal order, guaranteed by
a decentralized, yet monopolized use of force.111 Decentralized use of force in
this sense means that each member of the legal community uses force itself, but
the community draws a line between coercion in order to enforce norms and
illegal use of force, or, to put it in terms of Teubnerian terminology, exercise
coercion under the binary code of lawfulness/unlawfulness.112 And the law of
such primitive legal orders can well assume global validity: “Those normative
orders that are designated as States are characterized precisely by the fact that
their territorial spheres of validity are limited. This distinguishes them from
other social orders, such as morality or international law, which claim to be
valid wherever human beings live. Their territorial spheres of validity are – in
principle – unlimited.”113 In fact, territory assumes only a secondary function
in Kelsen’s legal theory: “Among the four spheres of validity of a norm, the
personal and the material spheres are prior to the territorial and the temporal
spheres. The latter two are only the territory within which, and the time during
which, the individual shall observe certain conduct.”114 Consequently, a legal
community does not need territory in order to exist juridically: “Just as there
are norms valid only for a certain territory, for a certain time, and with respect
to certain matters, so there are norms valid only for certain individuals, for
instance for Catholics or for Swiss”115 or, for example, for those submitting a
dispute to international arbitration.116

3. International Arbitration as a Kelsenian Primitive Legal Order?

International arbitration does not need to rebel against being characterized as a
“primitive legal order” in the Kelsenian sense, for it is in good company with, for

110 Id., at 339.
111 Id., at 21: “Law makes the use of force a monopoly to the community.”
112 See supra note 37 and accompanying text.
113 Kelsen, General Theory of Law and State, supra note 6, at 208.
114 Id., at 43. 115 Id., at 42.
116 Schilf, supra note 31, at 292 et seq.
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example, general international law117 in that it does not dispose of a centralized
use of force. Nevertheless, it might be helpful to replace the term “primitive”
with a less suggestive one: “decentralized.” Where or what, then, is the decen-
tralized enforcement mechanism of international arbitration? It can be seen in
the nation-states’ general willingness to enforce international arbitral awards
as guaranteed by international treaty such as the New York Convention.118 The
nation-states act as – decentralized – enforcement agents.119 Nation-states do so
as well in respect to foreign states’ judgments, but the respective foreign legal
orders do not need to rely on other states’ decentralized enforcement in order
to establish exclusive validity of their laws within their respective territories.
These legal orders dispose of a centralized enforcement mechanism and are
thus not primitive legal orders in the Kelsenian sense.

Under the Kelsenian reconstruction of norms produced in international
arbitration as a decentralized legal order, it theoretically remains open to each
nation-state to refuse to act as enforcement agent. However, as Arthur von
Mehren wisely put it: “Should recognition and enforcement of the award
ultimately be sought and obtained in one or more national legal orders, an
Austinian [I should be allowed to add: or a Kelsenian] sovereign will ulti-
mately provide a form of legitimation. However, no sovereign can claim an
exclusive right to legitimate and one or more sovereigns’ denial of recognition
or enforcement need neither deprive the award of its legitimacy nor neces-
sarily render it worthless.”120 Therefore, as long as most nation-states remain
under the treaty obligation to enforce international arbitral awards without any
significant control, they not only provide for a – decentralized – mechanism
of coercion in the Kelsenian sense but also for the exclusive validity of the
norms applied in international arbitration; the states do not interfere with the
results of norm-creation but leave, to a very large extent, freedom to the parties
and the arbitral tribunal. To do so might not only be motivated by the belief
in the virtues of international arbitration but might also be a wise reaction of
states to their weakness in times of globalization or even a purely economi-
cally driven decision in order to attract “arbitration business.”121 Be that as it
may, as long as it is the case, the Kelsenian basic norm122 of the legal order

117 Kelsen, General Theory of Law and State, supra note 6, at 339: “International Law as
Primitive Law.”

118 See supra note 29.
119 Schilf, supra note 31, at 262 states equally act in a comparable manner in respect to foreign law

and judgments.
120 Von Mehren, supra note 8, at 60. 121 Wai, supra note 50, at 257.
122 Kelsen, General Theory of Law and State, supra note 6, at 115: “The derivation of the

norms of a legal order from the basic norm of that order is performed by showing that
the particular norms have been created in accordance with the basic norm”; and at 116:
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“international arbitration” can be identified as a hybrid of both international
law and the national legal orders to the extent that they withdraw their domi-
nance from the legal relationships of a certain legal community.123 To be sure,
this legal community, the international arbitration community, accepts the
dominance of the states’ legal systems within their respective territories but
are nevertheless existent, under the standards of legal theory, as a legal order
“beyond” territory until the states’ legal systems again assume exclusive validity
for the legal relationships, which are at present, left to the free formation by
the parties under the principle of party autonomy as guaranteed by the New
York Convention, similar instruments, and the respective national principles of
party autonomy.124 There is no need to be irritated about the fact that this legal
order depends on the self-restriction of the dominance of other legal orders,
because it only illustrates that norms, as well as entire legal orders including
their basic norms, cannot only be limited in the personal, material and ter-
ritorial validity, but also in time.125 And as we well know, not only nonstate
legal orders but also nation-states’ legal orders do pass away from time to time.
Thus, on a closer look, Kelsenian legal theory appears to be not that much of
yesteryear’s narrow-minded positivism.126

4. Mandatory Elements in the Choice-of-Law Process

The exclusive validity of the norms produced through international arbitration
principally extends to choice-of-law rules because nation-states, even though
they would be theoretically empowered to do so, do not limit the parties’ free-
dom in choice-of-law and, more importantly, assumed the obligation not to
do so under the New York Convention – except for those public policies that
form part of the enforcing state’s ordre public (see Article V (2) (b) New York
Convention). To that extent, the national legal systems uphold their domina-
tion or their exclusive validity and impose mandatory elements on the process
of determining the applicable law in international arbitration. The advantage
for the decentralized legal order of international arbitration in this coopera-
tion is that it can focus, speaking in terms of Teubnerian legal theory, entirely

“The basic norm is not created in a legal procedure by a law-creating organ. It is not – as a
positive legal norm – valid because it is created in a certain way by a legal act, but it is valid
because it is presupposed to be valid.”

123 Schilf, supra note 31, at 285, 344. At the same time this reconstruction provides for a connecting
point and reliable theoretical basis for Klaus-Peter Berger’s suggestion of “party autonomy” as
source of transnational law, see supra note 28.

124 See supra note 29. 125 See supra note 115 and accompanying text.
126 See supra note 94.
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on maximizing its own rationality and can leave politics to the nation-states.
The U.S. Supreme Court seems to follow exactly this model of cooperation.
After describing the nature of the legal order of international arbitration in its
Mitsubishi decision127 it states, in its equally seminal footnote 19 to this descrip-
tion that “in the event the choice-of-forum and choice-of-law clauses operated
in tandem as a prospective waiver of a party’s right to pursue statutory reme-
dies for antitrust violations, we would have little hesitation in condemning the
agreement as against public policy.”128 The European Court of Justice likewise
held, in its Eco Swiss decision, that “it is in the interest of efficient arbitration
proceedings that review of arbitration awards should be limited in scope and
that annulment of or refusal to recognize an award should be possible only
in exceptional circumstances,”129 that is, international arbitration should fol-
low its own rationality, for which purpose room is to be left by nation-state
(or supranational) legal orders. However, European antitrust law nevertheless
assumes dominance or exclusive validity in the Kelsenian sense because it
“constitutes a fundamental provision which is essential for the accomplish-
ment of the tasks entrusted to the Community.” Thus, European antitrust law
must “be regarded as a matter of public policy within the meaning of the New
York Convention,”130 and the arbitral tribunal is bound by it irrespective of
any expression of the parties’ will to the contrary. Therefore, under Kelsenian
legal theory, there are limitations on party choice of the governing law beyond
those arising from “international public policy as to which a broad consensus
has emerged in the international community,” as it was put by article 2 of the
1989 Resolution of the Institut de Droit International.131

Except for these limitations, the choice-of-law process is free of manda-
tory elements,132 and the decentralized legal order “international arbitration”
can develop its own choice-of-law rules in the quality of valid law even under

127 Mitsubishi Motors v. Soler Chrysler-Plymouth, 473 U.S. 614, 636 (1985): “The international
arbitral tribunal owes no prior allegiance to the legal norms of particular states; hence it has
no direct obligation to vindicate their statutory dictates. The tribunal, however, is bound to
effectuate the interests of the parties ( . . . ),” see also supra note 17 and accompanying text.

128 Mitsubishi Motors v. Soler Chrysler-Plymouth, 473 U.S. 614, 637 (1985).
129 Eco Swiss China Time Ltd v. Benetton International NV, Case C-126/97, 1999 E.C.R. I-3055

no. 35.
130 Id. at no. 39.
131 See supra note 10 and accompanying text; cf. von Mehren, supra note 9, at 21.
132 Marc Blessing, Choice of Substantive Law in International Arbitration, 14 J. Int’l Arb. 39,

50 (1997): “The author of this article is not aware of any country where the opinion has been
expressed that the provision [of state-law systems] dealing with the applicable law was supposed
to be of a mandatory character”; surprisingly, Arthur von Mehren remained more reserved on
that issue, supra note 8, at 59: “not all choice-of-law rules are mandatory.”
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Kelsenian legal theory. Party autonomy remains the primary choice-of-law rule
of this order that allows the parties to easily resolve the choice-of-law problem
by choosing a set of arbitration rules that include choice-of-law rules. In the
absence of such a choice, the choice-of-law process in international arbitration
faces only one last, rather subtle, mandatory element: in order to assume and
uphold the claim of the dignity of a distinct “autonomous” legal order, it has to
provide for ordering elements in the choice-of-law process including rational
reasoning.133 It is exactly this petitum that Article 6 of the 1989 Santiago Reso-
lution of the Institut de Droit International134 addresses in that it identifies the
possible sources of choice-of-law rationalities that should not be disregarded.
These sources of choice-of-law rationalities of course include the ratio scripta
of choice-of-law systems designed for state courts such as the Rome Conven-
tion.135 To be sure, an international arbitral tribunal sitting in a signatory state
to the Rome Convention is not bound by it.136 However, as it was aptly put by
an international arbitral tribunal sitting in Sweden (i.e., a signatory state to the
Rome Convention),137 party autonomy in the choice-of-law process, “does not
mean that the Swedish conflict rules [i.e., the Rome Convention] ( . . . ) can
be disregarded out of hand.”

V. Conclusion

By raising the issue of mandatory elements in the choice-of-law process in
international arbitration, I do not intend to limit the flexibility of international
arbitral tribunals that distinguish arbitral from state court proceedings per-
haps in the most fruitful manner. On the contrary, identifying mandatory ele-
ments contributes to increasing the legitimacy of the indisputably far-reaching

133 Fabrizio Marrella, Choice of Law in Third-Millenium Arbitrations: The Relevance of the
UNIDROIT Principles of International Commercial Contracts, 36 Vand. J. Transnat’l L.

1137, 1171 (2003): “Arbitrators may face the temptation to use more or less openly what has been
called the lex cognita approach. ( . . . ). The risk is that, instead of representing a step forward
in the evolution of business law, the UNIDROIT Principles might be used to mask what is in
fact a poorly reasoned selection and a strict application of domestic law ( . . . ).”

134 See supra note 10. 135 See supra note 29.
136 Despite some suspicions in the international arbitration community, see Blessing, supra note

132, at 51, and some confused remarks by the German Government upon the enactment
of the new German Arbitration Act in 1998, see German Parliament, Draft Reform Act on
International Arbitration, BT-Drucksache 13/5274, at 53, this is even the case in Germany, see
Boris Handorn, Das Sonderkollisionsrecht der deutschen internationalen Schieds-

gerichtsbarkeit 51–75 (2005).
137 Separate Arbitral Award Rendered in 2001 in SCC Case 117/1999, Arbitration Institute of the

Stockholm Chamber of Commerce, Stockholm Arbitration Report 2002, 59 et seq. and 62.
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freedoms of the parties and the tribunal in international arbitration.138 By look-
ing at an issue from its conceivably outermost boundaries helps to clarify its very
essence and to unveil its theoretical foundations, in this case, the foundations
in legal theory of international arbitration.

Kelsenian legal theory applied to international arbitration as a decentral-
ized, yet autonomous, legal order revolves around party autonomy as the core
concept of legitimacy. And for a moment, there is the temptation to interpret
in a Kelsenian light Justice Joseph Story’s dictum that “The law ( . . . ) may be
truly declared ( . . . ) to be in a great measure not the law of a single country
only, but of the commercial world.”139 In a great measure, international arbi-
tration generates autonomously its law, whereas the single countries provide
for decentralized enforcement that is necessary to speak of law, but also impose
some normatively mandatory elements on the choice-of-law process in order
to enforce their respective public policies. Teubnerian legal theory, foresees
a repoliticization and a growing tendency of political interference, includ-
ing the choice-of-law process that, in turn, faces a stronger tendency toward
normatively mandatory elements and brings about the structurally manda-
tory element of functionally defined connecting factors. Arthur von Mehren’s
transnational perspective on international arbitration, as well as his choice-of-
law scholarship, provide for elements important to each theory but at the same
time remain it distant to both. His perspective might find the stronger founda-
tion in the Kelsenian legal theory – at the cost of only a few more additional
mandatory elements in the choice-of-law process than he had envisaged.

138 A similar perspective is taken by, for example, Robert H. Smit, Mandatory ICC Arbitration
Rules, in Global Reflections on International Law, Commerce and Dispute Reso-

lution, Liber Amicorum in Honor of Robert Briner 845 et seq. (Gerald Aksen et al. eds.,
2005).

139 Supra note 16.
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Application of Foreign Law to Determine
Punitive Damages

A Recent U.S. Court Contribution to Choice-of-Law Evolution

Oliver Furtak

I. Introduction
1

Given present trends toward economic globalization in the course of which
foreign entities increasingly do business in the United States, significant choice-
of-law issues often arise with respect to a foreign entity’s liability in U.S. courts.
A foreign defendant’s exposure to punitive damages undoubtedly ranks among
the more difficult and interesting of these issues. Punitive damages aim to
punish a defendant’s alleged wrongdoing and deter future misconduct. They
are largely a peculiarity of U.S. law; most legal systems around the world
reject them altogether or at least grant them much less frequently. Given
these differences, under what circumstances will U.S. courts find that punitive
damages may be appropriately imposed on foreign defendants?

This contribution will endeavor to address the foregoing question in light
of the recent aviation decision In re: Air Crash at Belle Harbor, New York,
on November 12, 2001,2 and, in particular, its analysis of the issue of choice
of law for punitive damages. This chapter surveys the case law applying two
choice-of-law frameworks – the “interest analysis” and Second Restatement
of Conflicts of Laws tests – that both assign controlling significance to the
place of alleged misconduct and the place of the defendant’s incorporation
when determining the applicable law of punitive damages.3 Because both

1 This article and the views expressed therein are the sole responsibility of the author. The author
wishes to thank Todd R. Ptak for his support and contributions in finalizing the text.

2 2006 WL 1288298 (S.D.N.Y. May 9, 2006).
3 This article will focus on these two particular frameworks but will not address all the possible

permutations of contacts that may result in opposing punitive damages. For such an analysis,
seeSymeon C. Symeonides, Resolving Punitive-Damage Conflicts, 5 Yearbook of Private

International Law 1 (2003).
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of these factors will tend to point to a foreign jurisdiction when a foreign
defendant is involved, courts have on several occasions decided that foreign law
should govern the imposition of punitive damages. When the relevant foreign
jurisdiction does not recognize the recovery of punitive damages, courts have
accepted to preclude the possibility of imposing punitive damages against the
foreign defendant.

Decisions such as Belle Harbor, accepting the principle that foreign law can
be applicable to punitive damages, face the criticism that foreign defendants
are thereby treated more favorably than domestic defendants.4 This chapter
will show that the Belle Harbor decision and others preceding it recognize that
foreign defendants may be subject to alternative conduct-regulating environ-
ments and that international judicial comity requires recognition of the fact
that punitive damages are not universally accepted as either just or appropriate.

The complex factual circumstances of Belle Harbor have perhaps con-
tributed to the particular effort undertaken by the court to dissect layers and
issues of choice-of-law more surgically than the previous cases that will be dis-
cussed in more detail in Part IV.5 For one who was privileged to share a small
part in the relentless contributions by Arthur von Mehren to develop criteria
and arguments in the search of bridging the most fundamental differences
of legal culture, tradition, and policies, this decision, with its effective use of
dépeçage to prepare the ground for a refined analysis of competing interests,
constitutes a small but eloquent evocation of von Mehren’s groundbreaking
legacy.6

Part II of this chapter provides an overview of the Belle Harbor decision.
Part III highlights the contrast between the availability of punitive damages in
the United States and the reluctance, at times hostility, shown toward puni-
tive damages in other jurisdictions around the world. Part IV discusses each of
the major contacts analyzed in the interest analysis and Restatement tests. In
Part V, this chapter concludes with a short assessment of the Belle Harbor deci-
sion in light of the current jurisprudence on punitive damages choice-of-law
issues.

4 See, e.g., Paul Carrington, The American Tradition of Private Law Enforcement, 5 German L. J.

1413, 1426 (2004), available at http://www.germanlawjournal.com/article.php?id=523 (last vis-
ited on July 3, 2006).

5 See, e.g., In re Aircrash Disaster Near Roselawn, Ind. on Oct. 31, 1994, 1997 U.S. Dist. LEXIS
13794, at ∗17 (N.D. Ill. Sept. 9, 1997).

6 For an example of Arthur von Mehren’s universal approach on the topic of this article, see
Arthur von Mehren, Theory and Practice of Adjudicatory Authority in Private International Law:
A Comparative Study of the Doctrine, Policies and Practices of Common-Law and Civil-Law
Systems, 295 Recueil des Cours 13, 411–13 (2002).
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II. The Belle Harbor Decision

“A modern-day choice-of-law analysis does not require that all claims must be
governed by the same law, as this is contrary to the very essence of the doctrine
of dépeçage.”7

In this recent multidistrict litigation opinion involving a myriad of choice-
of-law issues in an air disaster case, the U.S. District Court for the Southern
District of New York readily8 applied the doctrine of dépeçage to the issues
at hand. The district court first severed the question of damages from other
issues. It then further divided damages into two separate analyses of compen-
satory damages on the one hand and punitive damages on the other. Applying
admiralty choice-of-law rules, the differentiation led the court to conclude that,
unlike compensatory damages, French law will apply to punitive damages, sub-
ject to a factual determination by the court that the location of the relevant
conduct of the foreign defendant was indeed France, as that defendant alleged.

The case involved an aircraft accident in New York. The aircraft was man-
ufactured in France by a company organized under French law with its head-
quarters in France. Shortly after take-off from John F. Kennedy International
Airport in Jamaica, New York, the Dominican Republic-bound plane9 crashed
in Belle Harbor, New York. A structural part of the aircraft fell into the territo-
rial waters of Jamaica Bay, New York. Although the overwhelming majority of
the victims were the aircraft’s passengers, others died as a result of the aircraft’s
impact on the ground in Belle Harbor.

At the outset of its analysis, the court acknowledged the difficulty of the
task at hand – confronting the choice-of-law issues resulting from a finding
of admiralty jurisdiction – by itself challenging – for a land-impact aircraft
accident where parts of the aircraft fell into water.10 As a preliminary matter, the
court concluded that it had jurisdiction under admiralty law for the passenger

7 In re: Air Crash at Belle Harbor, New York, on Nov. 12, 2001, supra note 2, at ∗23.
8 As the court commented in a footnote regarding its previous experience with the application of

the principle of depeçage, “[o]nce bitten, twice wise.” Id. at ∗23 note 18 (referring to Corporacion
Venezolana de Fomento v. Vintero Sales Corp., 629 F.2d 786, 794 (2d Cir. 1980)).

9 Although it is unimportant for the purposes of the punitive damages analysis, the aircraft was
owned by a U.S.-based airline, for whom the Warsaw Convention prevents recovery of punitive
damages by passengers.

10 See In re: Air Crash at Belle Harbor, New York, on Nov. 12, 2001, supra note 2, at ∗1 (The
court stated that aircraft accidents generally present difficult choice-of-law issues – “the role
of the Court, determination of jurisdiction, and the choice of law – have proved difficult for
the courts over the years. To achieve a just outcome under these circumstances is a complex
and challenging undertaking.” The court later noted, “The selection of the applicable law in
aircraft disaster litigation has been a vexing issue for courts over time.” Id. at ∗4.)
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cases.11 Next, the court, applying admiralty choice-of-law principles as set out
in the so-called “Lauritzen trilogy”12 and the test developed therein, referred to
Arthur von Mehren’s explanations of the use and purpose of dépeçage13 as well
as the court’s previous experience with the doctrine to identify punitive and
compensatory damages as distinguishable issues.14 The court noted that “the
most important factors in determining the applicable law for punitive damages
[in the case at hand] are the place of the relevant conduct and the defendant’s
place of business.”15 The court emphasized the particular relevance of the latter
criteria in aircraft disaster cases.16 In contrast, applying New York choice-of-law
rules under federal diversity jurisdiction, the court concluded for the ground
victim cases that a departure from the traditional lex loci delicti rule would
be inappropriate given that “New York, as the site of the Aircraft’s departure,
the Accident, the resulting deaths, injuries, and property damage, and the
domicile of all of the ground plaintiffs, has a dominant interest in determining
punitive damages.”17 In determining what substantive law to apply to the issue
of punitive damages for the accident, the court held that French law18 would
apply to the passenger claims although New York substantive law would apply
to the ground victims claims.19 The ruling thus enhances the role of issue-
specific dépeçage in properly taking into account nuances of an international
situation when balancing the interest in achieving decisional aptness against
respecting decisional harmony in New York courts.

11 Id. at ∗7.
12 The “Lauritzen trilogy” consists of Lauritzen v. Larsen, 345 U.S. 571 (1953), Romero v. Interna-

tional Terminal Operating Co., 358 U.S. 354 (1959), and Hellenic Lines Ltd. v. Rhoditis, 398
U.S. 306 (1970).

13 Arthur Taylor von Mehren, Special Substantive Rules for Multistate Problems: Their Role
and Significance in Contemporary Choice of Law Methodology, 88 Harv. L. Rev. 347 (1974),
note 24.

14 In re: Air Crash at Belle Harbor, New York, on Nov. 12, 2001, supra note 2, at ∗23.
15 Id. at ∗26. 16 Id. at ∗29.
17 Id.
18 As the facts concerning the place of the relevant conduct were in contention at the time of the

decision, the court noted that it may be appropriate to apply dipeçage to the punitive damage
claims of passengers as to whether or not the law of France is applicable to punitive damages,
pending establishment of an appropriate factual record. See id. at ∗26.

19 Acknowledging the peculiarity of this outcome, the court notes that “it may seem strange
to conclude that punitive damages against [the defendant] are governed by New York law
in the ground cases but may be governed by French law in the passenger cases.” Id. at ∗30.
This final distinction among different groups of claimants does not fit within the definition of
dipeçage, but it does emphasize the precision of the court’s analysis in Belle Harbor. Whether
the distinction is a justified “spillover” from a dipeçage approach to identify issues for interest
analysis is open to debate.
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III. Punitive Damages – A Recurring Bone

of International Contention

A. The United States

By awarding punitive damages, a state vindicates its interest in both punish-
ing and deterring extreme misconduct.20 As the U.S. Supreme Court has
explained, a state’s punitive interests, however, do not properly extend to the
regulation of lawful conduct in other jurisdictions:

A State may not impose economic sanctions on violators of its laws
with the intent of changing the tortfeasors’ lawful conduct in other
States. . . . Elementary notions of fairness enshrined in our constitutional
jurisprudence dictate that a person receive fair notice not only of the con-
duct that will subject him to punishment, but also of the severity of the
penalty that a State may impose.21

The U.S. Supreme Court has further explained that a state has no “legitimate
concern in imposing punitive damages to punish a defendant for unlawful acts
committed outside of the state’s jurisdiction.”22 Most jurisdictions within the
United States allow for the imposition of punitive damages.23

The acceptance of the principle of punitive damages as a conduct-regulating
instrument remains unchanged in the United States, even though the imposi-
tion of large punitive damage awards in certain cases has been challenged in
appellate courts24 and has caused state legislatures to contemplate limitations
on the size of these awards and situations in which they can be sought. In the

20 See State Farm Mut. Auto. Ins. v. Campbell, 538 U.S. 408, 416 (2003); BMW of N. America,
Inc. v. Gore, 517 U.S. 559, 568 (1996) (holding that “[p]unitive damages may properly be
imposed to further a State’s legitimate interests in punishing unlawful conduct and deterring
its repetition.”).

21 Gore, 517 U.S. at 572–74.
22 Campbell, 538 U.S. at 421–22 (citing Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 821–22

(1985)).
23 Five states prohibit punitive damages: Louisiana, New Hampshire (by statute), Massachusetts,

Nebraska, and Washington (by common law). See Bureau of Justice Statistics Bulletin, Tort
Trials and Verdicts in Large Counties, 1996 (August 2000), available at http://www.ojp.usdoj.
gov/bjs/pub/pdf/ttvlc96.pdf.

24 Although it chose not to decide the controversial issue of whether the trial court’s $79.5 million
punitive damages award was “grossly excessive,” the U.S. Supreme Court recently decided
another punitive damages case in its 2006–2007 term. Philip Morris U.S.A. v. Williams, 549
U.S. (February 20, 2007), available at http://www.supremecourtus.gov/opinions/06pdf/05-
1256.pdf.
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1990s, the U.S. Supreme Court began to resolve conflicts arising from damages
awards under the Due Process Clause of the Fourteenth Amendment of the
U.S. Constitution.25 In fact, the availability of large punitive damages awards
was again limited by the U.S. Supreme Court in its landmark 2003 decision,
State Farm Mutual Automobile Insurance Company v. Campbell.26 In reversing
a Utah court’s imposition of a $145 million punitive damages award, the Court
found that it was “neither reasonable nor proportionate to the wrong commit-
ted.”27 Because it was “an irrational and arbitrary deprivation of the property
of the defendant,” the U.S. Supreme Court held that the award violated the
Fourteenth Amendment’s Due Process Clause.28 The Campbell decision has
been hailed as a welcome contribution given European apprehension of a
perceived excessive and hegemonic29 legal system in the United States at the
hands of American plaintiffs.

B. Germany, France, and a New Hague Convention

Despite acceptance by a majority of jurisdictions in the United States, punitive
damages are by no means widely available around the world. In fact, punitive
damages are a prominent example of a “judiciary conflict” between the United
States and other countries, in particular Germany. In Germany, granting of
punitive damages is not only foreign to German law30 but in many cases con-
sidered to be in conflict with local substantive law to such an extent that the
public policy exception is invoked to refuse recognition and enforcement of
U.S. court decisions.31 Notably, the German Constitutional Court has held

25 See Cooper Industries, Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424 (2001); Gore, 517 U.S.
559 (1996); TXO Production Corp. v. Alliance Resources Corp., 509 U.S. 443 (1993).

26 538 U.S. 408 (2003).
27 Id. at 429. 28 Id.
29 From the German perspective, see Hans Prütting, Ein neues Kapitel im Justizkonflikt USA-

Deutschland, in Festschrift fur Erik Jayme 709, 712 (Heinz-Peter Mansel et al. eds, 2004).
For a review of the development of U.S. law, see Rudolf Dolzer & Thomas Valen, Mehr
Rechtssicherheit im Schadensersatzrecht der USA, 52 RIW 252–58 (2006). But see Ralf Michaels,
US-Gerichte als Weltgerichte – Die Avantgarde der Globalisierung, 31 DAJV-Newsletter 46
(2006).

30 See Volker Behr, Punitive Damages in American and German Law – Tendencies Towards
Approximation of Apparently Irreconcilable Concepts, 78 Chi.-Kent L. Rev. 105, 130–48 (2003)
(noting an apparent narrowing of the traditional gap between the United State’s “dualistic
system” of compensatory and punitive damages and Germany’s “purely monistic, compensatory
law of damages”).

31 Bundesgerichtshof [BGH] [Federal Court of Justice], Entscheidungen des Bundesgerichtshofs
in Zivilsachen [BGHZ] 118, 312, English translation at 32 I.L.M. 1320 (1993). For a summary
of the conflict from a German perspective, see Prütting, supra note 29.
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that service of process may be refused even under the more liberal rule of
the Hague Service Convention32 if the context and amount of the request for
damages appears to be excessive.33

Although punitive damages are not available under French law, French
courts do not appear to have been confronted with the recognition and enforce-
ment of U.S. decisions awarding punitive damages. Domestic jurisprudence
and academic treatment has been highly skeptical of a civil damages concept
awarding more than full compensation to claimants.34 The French Civil Code’s
Article 1149 for contractual damages and Article 1382 for damages in tort are
based on the concept of full reparation of the damage by the other party or the
tortfeasor caused by his fault. The notion of “réparation” is seen by French aca-
demics as being incompatible with that of punishment. A recent study stated,
“There are no punitive or exemplary damages in the French law of torts and
the Cour de Cassation regularly recalls that the amount of damages cannot
vary according to factors such as the gravity of the fault or the profits made
by the wrongdoer.”35 Lower courts that award enhanced damages because of
the past or (expected) future conduct of the defendant thus find themselves
routinely reversed by the Cour de Cassation.36 To what extent France’s highest

32 See Peter Huber, Playing the same old song – German courts, the “Napster” case and the inter-
national law of service of process, in Festschrift fur Erik Jayme, supra note 29, at 361–70.

33 The Napster decision – order of the Bundesverfassungsgericht [BVerfG] [Federal Consti-
tutional Court], July 25, 2003, 2 BvR 1198/03, published in 58 Juristenzeitung [JZ] 956
(2003), 56 Neue Juristische Wochenschrift [NJW] 2598 (2003), and 24 Zeitschrift Fuer

Wirtschaftsrecht [ZIP] 1625 (2003) – was the subject of much scrutiny because it was by
Germany’s highest court and because it questioned the very service of process due to the
“exorbitant” financial awards sought, threatening even the underpinning of an international
lawsuit. See also Jan von Hein, Recent German Jurisprudence on Cooperation with the U.S. in
Civil and Commercial Matters: A Defense of Sovereignty or Judicial Protectionism?, Chapter 7,
in this volume.

34 See Guy Robin, Punitive Damages in international transactions, International Business

Law Journal 247–67 (2004) (“Our entire civil legal system is based on th[e] basic axiom of
equivalence between compensation and damage upheld by case law.”).

35 S. Galand-Carval, Damages Under French Law, in Unification of Tort Law: Damages 77
(Ulrich Magnus ed., 2001).

36 Leading cases frequently cited are Harang-Martin v. Bonneau, Gazette du Palais 233, 234
(1964) (Supreme Court, Second Civil Chamber), and Lahoure Spouses v. Amourouk, noted
in 1977 D.S. (I.R.) 145 (Supreme Court, Criminal Chamber), more fully reported in Cour
de Cassation, Bulletin Criminel No. 52, 120, 123 (1977). In the former case, the Cour de
Cassation reversed a lower-court decision that had awarded enhanced damages because the
defendant had committed the same type of tort before; in the latter (an “action civile”), it
reversed a lower court decision that had awarded enhanced damages so as to discourage like
conduct in the future (in that case, the persistent removal of flowers from the grave of the
paramour of the partie civile by the decedent’s daughter and her husband).
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court would consider American punitive damages awards to be in conflict with
French public order remains to be tested.37

The particular attention brought to the issue of punitive damages in inter-
national private law and civil procedure finds its most recent expression in Arti-
cle 11 (1) of the Hague Convention of 30 June 2005 on Choice of Court Agree-
ments.38 Article 11 states that “[r]ecognition or enforcement of a judgment may
be refused if, and to the extent that, the judgment awards damages, including
exemplary or punitive damages, that do not compensate a party for actual loss
or harm suffered.” The agreement by parties to the Convention on this excep-
tion demonstrates awareness and acknowledgment of a problem between legal
concepts. If the Convention is successful, it may contribute to finding middle
ground by developing a more differentiated approach to punitive damages.

IV. Punitive Damages as applied to Foreign Defendants: The

Anatomy of a Conflict

U.S. courts have recognized that France39 and other civil law jurisdictions40 do
not award civil damages for the purpose of punishment. Thus, where a foreign
corporation conducts business in the United States, but where its domicile

37 Robin, Punitive Damages in international transactions, International Business Law Jour-

nal 247–67 (2004) (citing Cass. Crim. of 16 June 1993).
38 See Giesela Rühl, Das Haager Übereinkommen über die Vereinbarungen gerichtlicher

Zuständigkeiten: Rückschritt oder Fortschritt? 25 Praxis des Internationalen Privat- und

Verfahrensrechts [IPRax] 410, 414–15 (2005) with reference to Louise Ellen Teitz, Both
Sides of the Coin: A Decade of Parallel Proceedings and Enforcement of Foreign Judgments in
Transnational Litigation, 10 Roger Williams U. L. Rev. 1, 66 (2004) (opining that while in
a comprehensive judgments convention covering tort actions such provision is a compromise
of interests, it makes no sense in the smaller contractual choice of court convention where
parties have contractually chosen the forum to hear their dispute.). See also Christian Thiele,
The Hague Convention on Choice-of-Court Agreements: Was it Worth the Effort?, Chapter 5,
in this volume.

39 See, e.g., In re Air Disaster at Lockerbie, Scot. on Dec. 21, 1988, 928 F.2d 1267, 1281 (2d. Cir.
1991) (France’s civil system does not recognize punitive damages); In re Aircrash Disaster Near
Roselawn, Ind. on Oct. 31, 1994, No. 95 C 4593, 1997 U.S. Dist. LEXIS 13794, at ∗19 (N.D.
Ill. Sept. 9, 1997) (“French civil law does not recognize punitive damages as they exist in this
country.”).

40 See, e.g., Draft-Line Corp. v. Hon Co., 781 F. Supp. 841, 847 (D.P.R. 1991) (“reading a punitive
damages provision into the statute [would] violat(e) the policy of the Puerto Rico Civil Code
against punitive damages.”); In re San Juan Dupont Plaza Hotel Fire Litig., 745 F. Supp. 79,
85 (D.P.R. 1990) (“Punitive damages is a foreign concept to Puerto Rico’s civil law tradition.”);
Cooperativa De Seguros Multiples De Puerto Rico v. San Juan, 289 F. Supp. 858, 859–60
(D.P.R. 1968) (“It may be validly asserted that in Puerto Rico, which is a Civil Law country,
the doctrine of punitive damages does not prevail.”); Barrett v. United Airlines, No. 92 C 5578,
1994 U.S. Dist. LEXIS 10904, at ∗7 (N.D. Ill. Aug. 4, 1994) (recognizing that civil lawyers are
“unfamiliar with the concept of punitive damages”) (quoting Lockerbie, 928 F.2d at 1286).
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country does not recognize civil punitive damages, the question arises: can
a U.S. court properly award punitive damages against that foreign defendant
when sued in the United States?

Because the occurrence of mass tort cases involving multistate and interna-
tional connections is growing, the availability and imposition of awards for puni-
tive damages continues to regularly occupy U.S. courts with choice-of-law and
decisional harmony debates. In the area of punitive damages, the choice-of-law
question is more often than not a conflict of laws in the true sense of the word.

As an initial matter, courts may analyze and apply different laws to differ-
ent issues in the same case. This issue-specific approach, termed dépeçage,
“recognizes that in a single action different states may have different degrees
of interests with respect to different operative facts and elements of a claim or
defense.”41 As Professor von Mehren explained, “[d]épeçage occurs when the
rules of one legal system are applied to regulate certain issues arising from a
given transaction or occurrence, while those of another system regulate the
other issues.”42

By surveying the application of choice-of-law principles to punitive dam-
ages and foreign defendants, this overview discusses the interest analysis and
Restatement choice-of-law tests. Both tests are widely applied by U.S. courts
and assign weight to 1) the place of alleged misconduct and 2) the place of
incorporation. When both of those factors point to a foreign jurisdiction and
when that jurisdiction does not recognize punitive damages, courts may prop-
erly decline to award punitive damages against the foreign defendant.

A. The Interest Analysis Test

Under New York law, courts apply the interest analysis test to determine which
jurisdiction’s law of punitive damages should govern.43 This test provides that
the “law of the jurisdiction having the greatest interest in the litigation[ . . . ] and
[ . . . ] the facts or contacts which obtain significance in defining state interests
are those which relate to the purpose of the particular law in conflict.”44

41 See, e.g., Simon v. Philip Morris Inc., 124 F. Supp. 2d 46, 75 (E.D.N.Y. 2000); Travelers Indem.
Co. v. Moore, 642 F. Supp. 1119, 1125 (C.D. Ill. 1986) (approving of dipeçage and noting that
“the search is not for the state whose law will be applied to govern all the issues in the case;
rather, it is for the rule of law that can most approximately be applied to govern the particular
issue.”).

42 See Arthur Taylor von Mehren, Special Substantive Rules for Multistate Problems: Their Role
and Significance in Contemporary Choice of Law Methodology, 88 Harv. L. Rev. 347, note 24
(1974).

43 See, e.g., James v. Powell, 225 N.E. 2d 741 (N.Y. Ct. App. 1967).
44 Miller v. Miller, 237 N.E. 2d 877, 879 (N.Y. Ct. App. 1968); see Schultz v. Boy Scouts of Am.,

480 N.E. 2d at 684 (N.Y. Ct. App. 1985).
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1. Factors of the Interest Analysis Test

Courts undertake a two-step process to identify the jurisdiction with the greatest
interest in applying its law.45 Courts must determine: “(1) what are the signifi-
cant contacts and in which jurisdiction are they located; and, (2) whether the
purpose of the law is to regulate conduct or allocate loss.”46 In the first step,
courts undertake to identify potentially relevant jurisdictions.47 The significant
contacts in a tort case, for example, may point to the following jurisdictions:
plaintiff ’s domicile, defendant’s principal place of business, the location of the
accident, and the place where the alleged misconduct occurred.48 Recogniz-
ing that punitive damages laws are intended to regulate conduct, courts assign
the most significance to the place of alleged misconduct as well as the place of
the defendant’s incorporation, as opposed to either the place of injury or the
place of plaintiff ’s domicile.

The second step of the conflict-of-laws inquiry is to determine whether the
law is conduct-regulating or loss-allocating. Conduct-regulating laws define
standards of conduct, and such laws are designed to prevent injuries from
occurring.49 In contrast, loss-allocating rules “prohibit, assign, or limit liabil-
ity after the tort occurs, such as charitable immunity statutes, guest statutes,
wrongful death statutes, vicarious liability statutes, and contribution rules.”50

Because the purpose of punitive damages is to punish a defendant for wrong-
ful conduct and to deter others from acting in a similar manner,51 it is well
settled that courts categorize the laws regarding punitive damages as conduct-
regulating,52 rather than loss-allocating. For our purposes, this chapter will
focus on the first of these two steps.

45 Padula v. Lilarn Props. Corp., 644 N.E. 2d 1001, 1002 (N.Y. Ct. App. 1994).
46 Id. 47 Id.
48 See, e.g., Dobelle v. Nat’l R.R. Passenger Corp., 628 F. Supp. 1518, 1528 (S.D.N.Y. 1986).
49 Padula v. Lilarn Props. Corp., 644 N.E. 2d at 1002.
50 Id. at 1003 (citations omitted).
51 See Dobelle v. Nat’l R.R. Passenger Corp., supra note 48, at 1529; see also Sibley v. KLM-Royal

Dutch Airlines (Koninklijke Luchtvaart Maatschappij N.V. ), 454 F. Supp. 425, 428 (S.D.N.Y.
1978) (“Unlike compensatory damages, the purpose of punitive damages is not to restore the
plaintiff; but rather to punish the defendant and to deter future wrongful conduct by the
defendant and others.”).

52 See Wilson v. Chevron Chem. Co., No. 83 Civ. 762, 1986 WL 14925, at ∗3 (S.D.N.Y. Dec.
17, 1986) (“The issue of punitive damages is clearly conduct regulating. Such damages are
not meant to compensate the plaintiff, but rather are designed to punish the defendant for
egregious conduct.”); see also Saxe v. Thompson Med. Co., No. 83 Civ. 8290, 1987 WL 7362,
at ∗1 (S.D.N.Y. Feb. 20, 1987) (“[P]unitive damage awards are essentially conduct-regulating
rather than loss-allocating.”); In re Air Crash Disaster Near Chicago, Ill. on 15 May, 1979, 644
F.2d 594, 617 (noting that “the purpose of a decision to impose or not impose punitive damages
has to do with regulation of conduct.”).
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a. The Place of Alleged Misconduct
As courts have explained, “[i]f conflicting conduct-regulating laws are at issue,
the law of the jurisdiction where the tort occurred will generally apply because
that jurisdiction has the greatest interest in regulating behavior within its bor-
ders.”53 With respect to punitive damages, the “place of the tort” is not synony-
mous with the place of the injury but rather with the place where the alleged
misconduct to which an award of punitive damages could attach.54 This rule
applies because “(p)unitive damages are designed to regulate defendants’ con-
duct rather than to compensate plaintiffs.”55 Therefore, the mere physical
place of injury, which is often fortuitous, should not be given undue consid-
eration56 even at the expense of applying foreign law when foreign defendants
are involved.

In Dickerson v. USAir, Inc.,57 an aircraft crashed during its landing descent
approach in Pennsylvania. For punitive damages purposes, a federal district
court in New York determined that the place of the tort was the state of
Washington – where the manufacturer designed, built, and sold the major-
ity of the aircraft, and where it made all corporate decisions relating to the
rudder and to the warnings it needed to provide to its customers. Because the
place of the tort was Washington, the Dickerson Court held that the law of
Washington should govern the issue of punitive damages. Moreover, although
Washington law precluded punitive damage liability, there was no public pol-
icy obstacle to the application of Washington law. The court noted that, by
applying Washington law, only a punitive damages award was precluded –
plaintiff ’s ability to seek full compensatory damages was not compromised.58

The court also rejected the argument that failure to award punitive damages
endangered public safety.59

53 See Cooney, 81 N.Y. 2d at 72 (citing Schultz, 65 N.Y. 2d at 197–99 and Babcock, 12 N.Y. 2d at
483).

54 See Knieriemen v. Bache Halsey Stuart Shields Inc., 74 A.D. 2d 290, 294 (N.Y. App. Div. 1980)
(applying Louisiana law under New York’s “interest analysis” test to bar punitive damages
because Louisiana had the “strongest interest in the resolution of the particular issue presented”
(punitive damages) because defendant’s conduct occurred there).

55 Dickerson v. USAir, Inc., 96 Civ. 8560, 2001 U.S. Dist. LEXIS 27, at ∗22 (S.D.N.Y. Jan. 4,
2001).

56 Certain courts come to a different conclusion on this issue with many giving greater weight
to the place of injury. However, courts have been less inclined to give the place of injury
controlling weight in aviation cases.

57 Dickerson, 2001 U.S. Dist. LEXIS 27, at ∗9. 58 Id. at ∗10.
59 Id. (“Especially in a federally regulated industry such as the air-travel industry, other civil and

criminal regulations can similarly discourage Washington corporations, including Boeing,
from acting with a morally culpable disregard for public safety, or with evil and reprehensible
motives.”).
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Other federal courts in New York are in accord with Dickerson with respect
to the place of the tort being the place of alleged misconduct for punitive
damage purposes.60 In Dobelle v. National Railroad Passenger Corp., a train
accident case, the court concluded that, under New York’s governmental inter-
est test, Pennsylvania law determined whether Amtrak was liable for punitive
damages.61 In Dobelle, the injured plaintiff was a Pennsylvania domiciliary who
was injured when the New York-bound train derailed in New Jersey. Plaintiffs
alleged that the derailment occurred because of Amtrak’s negligence in Penn-
sylvania where it inspected the train and cleared it for travel and because various
corporate decisions, including those regarding inspection policies, were made
in Pennsylvania.62 The punitive damages laws of Pennsylvania and New Jersey
differed in regard to when a corporation is vicariously liable for punitive dam-
ages because of the acts of its employees.63 The court selected the law of
Pennsylvania, the situs of the alleged misconduct, reasoning that the interests
of the site of the majority of the wrongful acts were stronger than the plaintiff ’s
domicile or the place of injury:

The issue presented in this case involves a conflict regarding the rules of
vicarious liability, but this determination is being made with respect to the
assessment of punitive damages. Thus, the interest of plaintiff ’s domicile
has little relevance since punitive damages are designed to punish a defen-
dant, not to compensate a plaintiff. Similarly, where the place of injury,
in this case New Jersey, is largely fortuitous, as here, its interest in and
ability to control behavior by deterrence or punishment, or to protect defen-
dants from liability, is lower than that of the place of misconduct or prin-
cipal place of business. . . . The factor determinative of this issue therefore
is the place where the conduct causing the injury occurred. The majority
of the actions leading up to the accident occurred in Pennsylvania. . . . Thus
the law of Pennsylvania, the state with the strongest relevant interest, shall
apply to the issue of whether punitive damages should be assessed against
defendant.64

Furthermore, the Dickerson Court’s reasoning has been applied to other types
of disputes as well as by other jurisdictions. In the context of other product

60 See O’Keefe v. Boeing Co., 335 F. Supp. 1104, 1110 (S.D.N.Y. 1971) (plaintiff ’s cause of action
accrued in Washington – where Boeing designed and built the airplane – as a result of the
crash in Maine); Champlain Enters., Inc. v. United States, 945 F. Supp. 468, 473–74 (N.D.N.Y.
1996) (Kansas law applied to a New York air crash because the Kansas manufacturing plant
was the site of causative misconduct and “that state has a large stake in governing the liability
of manufacturers within its borders.”).

61 628 F. Supp. at 1528–29.
62 Id. at 1528. 63 Id.
64 Id. at 1528–29 (citations and internal quotations omitted).
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liability disputes, including nonaviation cases,65 several cases demonstrate that
the place of misconduct is key to the choice-of-law analysis.66 The District
Court for the Western District of New York, in a non-aviation accident case
held that there was “little reason” to apply the law of the place of the injury
when the place of the tort, the defective design and manufacture of the product,
occurred elsewhere.67 Outside of New York, this approach has been adopted by
other jurisdictions, particularly in aviation accident cases.68In a non-punitive
damage context, the U.S. Court of Appeals for the Second Circuit in Pescatore
v. Pan Am. World Airways, Inc.,69 upon finding that the place of misconduct was
not Scotland, rejected application of Scottish law to an air disaster in Scotland.
The court explained:

Although the explosion occurred over Scotland, the causative misconduct
occurred in Frankfurt (where the bomb eluded Pan Am’s X-ray inspection
and was placed on Flight 103), or in London (where Pan Am failed to remove

65 Likewise, in other product-liability cases, New York’s governmental interest test has mandated
the selection of the law where the product was designed and manufactured rather than the
place of the plaintiff ’s injury. See, e.g., Carlenstolpe v. Merck & Co., 638 F. Supp. 901, 910
(S.D.N.Y. 1986); Elam v. Ryder Auto. Operations, Inc., No. 94-CV-151A, 1994 WL 705290, at
∗8–9 (W.D.N.Y. Nov. 1, 1994).

66 See Guidi v. Inter-Continental Hotels Corp., No. 95-CIV-9006, 2003 U.S. Dist. LEXIS 6390,
at ∗10 (S.D.N.Y. Apr. 15, 2003) (The tort underlying injuries sustained at an Egyptian hotel
occurred when the defendant corporation made its decisions relating to hotel security – in
Egypt and England.); Simon v. Philip Morris, Inc., 2000 U.S. Dist. LEXIS 16713, at ∗75–76, ∗81–
82 (E.D.N.Y. Nov. 17, 2000) (tort in a nationwide mass action relating to cigarettes occurred in
New York, where the manufacturers’ corporate decisions relating to health warnings took place;
“(w)ith regard to deterrence, New York has an obvious and substantial interest in ensuring that
it does not become either a base or a haven for law breakers to wreak injury nationwide”); In
re Simon II Litig., 2002 U.S. Dist. LEXIS 25632, at ∗247–48 (E.D.N.Y. 2002), vacated on other
grounds, 407 F.3d 125 (2d Cir. 2005) (“[i]n the products liability line of conflicts cases, causative
misconduct plays a strong role in pinpointing what law to apply when transitory goods hurt
people.”); Hadar v. Concordia Yacht Builders, Inc., 886 F. Supp. 1082, 1094 (S.D.N.Y. 1995)
(applying Pennsylvania law as place of tort where a manufacturer mass-produced defective vac-
cine, per Babcock’s interest analysis for conduct-regulating rules); Carlenstolpe v. Merck & Co.,
Inc., 638 F. Supp. 901, 910 (S.D.N.Y. 1986) (applying Massachusetts law as place of causative
misconduct where two substances combined on boat deck, resulting in the delamination of
the deck in New York).

67 Smith v. Bell Sports, Inc., 934 F. Supp. 70, 76 (W.D.N.Y. 1996).
68 See In re Aircrash Disaster Near Roselawn, Ind. on Oct. 31, 1994, 948 F. Supp. 747, 756 (N.D.

Ill. 1996) (“[I]n the area of punitive damages, many authorities suggest that the place of the
misconduct and the defendants’ domiciles have the greatest interest in balancing the deterrence
of wrongdoing with the costs of imposing high damages upon resident business defendants.”);
In re Air Crash Disaster at Mannheim, Germany on Sept 11, 1982, 769 F.2d 115, 120 note 7
(3d Cir. 1985) (“The law of Pennsylvania, as the place of the manufacture of the helicopter
in question, is the appropriate law to apply to a products liability action, despite the fact that
the accident occurred elsewhere, since Pennsylvania has the greatest interest in governing the
liability of manufacturers within its state.”).

69 97 F.3d 1 (2d Cir. 1996).
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or inspect the unaccompanied bag that carried the bomb). Under these cir-
cumstances, where no negligence or misconduct took place in Scotland, and
where no damages [to the persons claiming through airline passengers] were
incurred in Scotland, there is really no reason at all why the compensability
of the plaintiff ’s damages should be governed by Scottish law.70

b. The Place of Incorporation
Courts, by determining the applicable law of punitive damages, have also found
that the defendant’s place of incorporation and its principal place of business
can be very important.71 In In re Aircrash Disaster Near Roselawn, Indiana, the
manufacturer defendants in a suit arising out of an aircraft crash in Indiana,
maintained their principal places of business in France.72 Although plaintiffs
alleged that some of the defendants’ misconduct occurred outside of France,
the Roselawn Court applied French law because:

where some or most of the alleged misconduct occurs in the state that is
also the principal place of the defendants’ business, that state’s interest in
having its own law of punitive damages applied outweighs the interests of
states where some misconduct occurred. That rule requires the imposition
of French law on punitive damages here.73

Although the Roselawn Court conducted its analysis under the Restatement’s
“most significant relationship” test, it noted that the same result would be
obtained under New York’s interest analysis choice-of-law test.74

Notably, in Belle Harbor, the court applied admiralty choice-of-law rules75

rather than the interest analysis test, but nevertheless also focused on the defen-
dant’s principal place of business and the place of alleged misconduct. The
court explained that “[a] key factor in choice-of-law determinations relating to
punitive damages issues in cases involving manufacturer defendants is the
principal place of business.”76 The court also held that “the most impor-
tant factors in determining the applicable law for punitive damages are the

70 Id. at 13 (emphasis added and citations omitted).
71 Roselawn, 1997 U.S. Dist. LEXIS 13794, at ∗9 (“the most important contacts in determining

the punitive damages law to be applied in an aircrash case are (1) the defendant’s principal
place of business, and (2) the place where the misconduct that is the subject of the punitive
damages claim took place.”)

72 Id. at ∗16. 73 Id. at ∗17 (citations omitted).
74 Id. at ∗15 note 6 (citing Beasock v. Dioguardi Enters., Inc., 100 A.D. 2d 50, 472 N.Y.S. 2d 798,

801 (App. Div. 1984)).
75 See supra II.
76 In re: Air Crash at Belle Harbor, New York, on Nov. 12, 2001, supra note 2, at ∗60 (emphasis

added).
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place of the relevant conduct and the defendant’s place of business. . . . ”77

The court’s holding further underscores the importance of those two factors in
determining the appropriate law to govern punitive damages. Moreover, given
the court’s holding that French law could potentially govern punitive damages,
the case illustrates how U.S. courts may apply foreign law that does not per-
mit the recovery of punitive damages against foreign defendants, even where
the place of injury and the domiciles of many plaintiffs were in the United
States.

2. Alternate Factors: The Plaintiff ’s Domicile and Fortuitous
Place of Injury

In contrast, because punitive damages have a conduct-regulating function,
courts have found that the place of plaintiffs’ domiciles have no interest in
having their law applied to punitive damage claims.78 The conduct-regulating
purpose of such awards thus shifts the focus of the conflicts analysis away
from the plaintiff ’s injury to the defendant’s conduct.79 Under the interest
analysis test, the place of injury will not be determinative where the place
of injury is deemed fortuitous.80 For example, aviation crash locations are
generally deemed to be fortuitous when the accident could have occurred in
any jurisdiction.81 As one court has explained, “Because the place of injury
is much more fortuitous than the place of misconduct or the principal place

77 Id. at ∗64.
78 See Dobelle v. Nat’l R.R. Passenger Corp., supra note 48, at 1528–29 (“[T]he interest of plaintiff ’s

domicile has little relevance since punitive damages are designed to punish a defendant, not
to compensate a plaintiff.”); see also Dickerson, 2001 U.S. Dist. LEXIS, at ∗31 (plaintiffs’ New
York domicile was “less relevant in a purely punitive-damages context.”).

79 See In re Air Crash Disaster at Sioux City, Iowa, 734 F. Supp. at 1430 (“[A] plaintiff ’s domicile
plays no role in determining which state law governs punitive damages. The choice-of-law
question depends entirely on activities conducted by defendants.”); see also Keene Corp. v. Ins.
Co. of N. Am., 597 F. Supp. 934, 938 (D.D.C. 1984) (holding that the “[s]tate of domicile of
plaintiff has no interest in imposing punitive damages” because its interest is only that plaintiffs
are adequately compensated for their injuries).

80 It must be noted that the classification of an aircraft accident as “fortuitous” is itself subject
to debate and one litigant or court’s criteria for such a finding may differ from another’s.
See, e.g., Dickerson, 2001 WL 12009, at ∗25–26 (“The Plaintiffs state that in contrast to
Dobelle, the location of Flight 427’s crash was not fortuitous because it could only have
occurred while on approach for landing. Nonetheless, this would only limit the potential
sites of this type of crash to wherever Boeing’s 737s land. A similar disaster could have equally
occurred in Pennsylvania, Washington, Colorado, or any other state in which 737s approach for
landings . . . .”).

81 See Pescatore, 97 F.3d at 13–14 ([I]n a disaster befalling a plane aloft, the place of the crash is
often random.”).
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of business, its interest in and ability to control behavior by deterrence or
punishment, or to protect defendants from liability is lower than that of the
place of misconduct or the principal place of business.”82

In the aforementioned Dickerson case, involving an aircraft that crashed in
Pennsylvania, the U.S. District Court for the Southern District of New York,
noting that “New York choice-of-law rules require that courts apply the law of
the jurisdiction in which the injury-causing conduct occurred,”83 upheld the
multidistrict litigation transferee court’s application of Washington law. The
Dickerson Court further noted that both Washington and Pennsylvania shared
a common interest in promoting aviation safety. The court discounted Penn-
sylvania’s interest as the place of the accident because the crash location was
fortuitous and “any other state in which 737s approach for landings . . . share[s]
an equal interest in preventing such tragedies from occurring inside their
borders.”84 Based on the court’s finding that “‘the overwhelming majority of
Boeing’s allegedly tortious misconduct’ occurred in Washington, including
Boeing’s design, manufacture, assembly, certification, and delivery of the 737–
300,”85 the Dickerson court upheld the transferee court’s finding that “Wash-
ington had the greatest connection to the injury-causing conduct.”86 This rule
applies with equal force outside of the context of an air disaster.87 The Belle
Harbor Court has not excluded such a result, stating that French law on puni-
tive damages “probably” applies, but it has reserved final ruling on the questions
awaiting the final development of the factual record.

B. The Restatement of Conflicts Test

Under the Second Restatement of Conflict of Laws test, the place of miscon-
duct and the defendant’s domicile are the jurisdictions with the most significant
relationship to punitive damages claims.88 The court in In re Air Crash Disaster
at Stapleton Int’l Airport, Denver, Colo., characterized the preference for those
jurisdictions as a “rule.”

82 In re Air Crash Distaster at Stapleton, 720 F. Supp. at 1453.
83 Dickerson, 2001 U.S. Dist. LEXIS, at ∗22–23. 84 Id. at ∗26.
85 Id. at ∗23. 86 Id. at ∗26.
87 See Dobelle v. Nat’l R.R. Passenger Corp., supra note 48, at 1529 (in train accident, the place of

injury in New Jersey was “largely fortuitous” because the accident could equally have occurred
in New York or Connecticut).

88 Restatement (Second) § 171 provides: “The law selected by application of the rule of § 145
determines the right to exemplary damages.” Restatement (Second) § 145 (1) provides: “The
rights and liabilities of the parties with respect to an issue in tort are determined by the local
law of the state which, with respect to that issue, has the most significant relationship to the
occurrence and the parties under the principles stated in § 6.”
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1. The Place of Alleged Misconduct

The defendant’s place of alleged misconduct is a central factor in the choice-
of-law deliberations of courts that apply the Restatement’s choice-of-law
test.89 The comments to the Restatement expressly recognize the important
link between the place of misconduct and conduct-regulating laws such as
punitive damages laws:

The purpose sought to be achieved by the relevant tort rules of the interested
states, and the relation of these states to the occurrence and the parties,
are important factors to be considered in determining the state of most
significant relationship. This is because the interest of a state in having
its tort rule applied in the determination of a particular issue will depend
upon the purpose sought to be achieved by that rule and by the relation of
the state to the occurrence and the parties. If the primary purpose of the
tort rule involved is to deter or punish misconduct, as may be true of rules
permitting the recovery of damages for alienation of affections and criminal
conversation, the state where the conduct took place may be the state of
dominant interest and thus that of most significant relationship. . . . 90

The comments also explain that “[w]hen the primary purpose of the tort
rule involved is to deter or punish misconduct, the place where the conduct
occurred has peculiar significance.”91

The place of alleged misconduct is particularly important for a Restate-
ment choice-of-law analysis in strict product liability cases.92 Numerous fed-
eral courts have recognized this jurisdiction’s critical importance under the

89 Halstead v. U. S., 535 F. Supp. 782 (D. Conn. 1982), aff’d sub. nom. Saloomey v. Jeppesen &
Co., 707 F.2d 671, 675–76 (2d Cir. 1983).

90 Restatement (Second) § 145, cmt. c).
91 Id. at cmt. e); see also Restatement (Second) § 146, cmt. e), Restatement (Second) § 175, cmts.

d)-e) (incorporating the comments to § 145).
92 See In re Disaster at Detroit Metro. Airport on Aug. 16, 1987, 750 F. Supp. 793, 811 (E.D.

Mich. 1989). Detroit Metro. Airport arose from the crash of a McDonnell Douglas aircraft
shortly after takeoff from a Michigan airport. The choice-of-law quandary presented strongly
resembled that in the In re Air Crash Near Chicago decision: Michigan was the place of
injury, California was the place of the manufacturer’s alleged misconduct, and Missouri was
the place of manufacturer’s principal place of business. Id. at 808. Applying the Restatement’s
most significant relationship test, the Detroit Metro. Airport Court found that “Michigan simply
has no interest in applying its law to protect a foreign state producer that supplies products for
a company doing business in that state.” Id. at 801. Noting that Missouri and California law
did not conflict on the issue of strict liability, the court applied the products liability law of
California as the place of alleged misconduct. The court stated that although “Missouri has a
general concern for controlling the activities of its corporations, California has an interest in
controlling any specific conduct (decisions by MDC regarding the design of the aircraft) that
primarily takes place within that state.” Id. at 802.
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Restatement’s most significant relationship test.93 In Roselawn, the court held
as follows:

The Second Restatement test requires the balancing of various jurisdictions’
contacts with, and interests in, the subject matter of the litigation. Although
there are several contacts that may be relevant to this process in different
cases, the most important contacts in determining the punitive damages law
to be applied in an aircrash case are (1) the defendant’s principal place of
business, and (2) the place where the misconduct that is the subject of the
punitive damages claim took place.94

Thus, the court applied French law to the plaintiffs’ punitive damages claims
against the aircraft manufacturer. The aircraft manufacturer’s principal place
of business was in France, which is where the design, testing, and manufacture
of the aircraft took place. Moreover, the warnings and product information
were created in and distributed from France.95

2. The Place of Incorporation

After the place of alleged misconduct, the next most important factors are the
defendant’s place of incorporation and its principal place of business. These

93 See, e.g., In Re Air Disaster at Ramstein Air Base, Germany, 81 F.3d 570, 577 (5th Cir. 1996)
(“Because the place of injury [on the take-off in Germany] is fortuitous, correct analysis should
give more weight to each state’s contacts with the design and manufacture of the electrical
system than to the residential choices of the plaintiffs.”); Digioia v. H. Koch & Sons, Div. of
Wickes Mfg. Co., 944 F.2d 809, 814 (11th Cir. 1991) (tort underlying in-flight injury occurred in
California, where manufacturer designed and built the food cart that collided with plaintiff );
In re Air Crash Disaster Near Chicago, Ill. on 15 May 1979, 644 F.2d 594, 607 (7th Cir. 1981)
(manufacturer’s conduct took place in California, where it designed and built the aircraft that
crashed); In re Colorado Springs Air Crash, 867 F. Supp. 630, 635 (N.D. Ill. 1994) (applying
Washington law in action arising from Colorado crash because Boeing’s conduct – its design
and manufacture of the aircraft – occurred in Washington); Lewis-DeBoer v. Mooney Aircraft
Corp., 728 F. Supp. 642, 645 (D. Colo. 1990) (applying Texas law in an action arising from a
Colorado crash – because Texas was the place where the manufacturer designed, built, and
sold the plane); Kozoway v. Massey-Ferguson, Inc., 722 F. Supp. 641 (D. Colo. 1989) (applying
Iowa law against the Iowa manufacturer of a hay baler that injured a Canadian resident in
Canada); Wesolek v. Canadair, Ltd., Civ. No. B-85-693, 1987U.S.Dist LEXIS 13010 (D. Conn.
Apr. 9, 1987) (applying Quebec law against Quebec manufacturer of aircraft that crashed in
Idaho, killing a New York resident); Smaha v. Hildebrand, CA 3-81-2038-G, 1983 U.S. Dist.
LEXIS 16836, at ∗5 (N.D. Tex. May 20, 1983) (applying Texas law for injuries sustained in New
Mexico because “the place where the wrongful conduct occurred is given more weight” than
the place of injury); Tokio Marine & Fire Ins. Co. v. Bell Helicopter Textron, 17 Av. Cas. P173 21
(S.D. Tex. July 8, 1982) (applying Texas law against the Texas manufacturer of an aircraft that
crashed in Japan); Melton v. Borg-Warner Corp., 467 F. Supp. 983 (W.D. Tex. 1979) (applying
Texas law against the Texas manufacturer of an aircraft that crashed in Germany).

94 1997 U.S. Dist. LEXIS 13794, at ∗9. 95 Id. at ∗16–18.
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factors are important to the punitive damages issue because they satisfy the
expectations of defendant corporations that the laws of their “home” jurisdic-
tion will apply to all conduct-regulating rules. These factors are also important
insofar as those jurisdictions have a substantial interest in regulating and pro-
tecting manufacturers within their borders.

A key factor in choice-of-law determinations relating to punitive damages
issues in cases involving manufacturer defendants is the principal place of
business. In Roselawn, the court found that the defendant’s principal place of
business and the place where the misconduct that is the subject of the punitive
damages claim took place are “the most important contacts in determining
the punitive damages law to be applied in an aircrash case.”96 The manufac-
turer defendants in Roselawn maintained their principal places of business
in France.97 Although plaintiffs alleged that some of the defendants’ miscon-
duct occurred outside of France, the Roselawn Court applied French law on
punitive damages because:

where some or most of the alleged misconduct occurs in the state that is
also the principal place of the defendants’ business, that state’s interest in
having its own law of punitive damages applied outweighs the interests of
states where some misconduct occurred.98

The Second Circuit affirmed the importance of this choice-of-law factor in
Saloomey v. Jeppesen & Co.99 Saloomey was a wrongful death action arising
from an air crash in West Virginia, which was allegedly caused by the design
and manufacture of defective navigational charts. The Saloomey Court rejected
West Virginia’s interest, as the place of accident, in applying its law because the
accident situs was fortuitous.100 The Second Circuit found that Colorado had
the most significant relationship to the parties and events because 1) Colorado
was the place of incorporation and the principal place of business of the defen-
dant manufacturer, and 2) Colorado was the location in which plaintiff pur-
chased the charts from defendant.101 Accordingly, the defendant manufacturer
“cannot contend that the application of Colorado substantive law to actions
involving alleged defects in those charts was unforeseeable, unpredictable, or
fortuitous.”102

96 Id. at ∗9. 97 Id. at ∗16.
98 Id. at ∗17 (citing In re Air Crash Near Chicago, 644 F.2d at 614–15); Lewis-DeBoer, 728 F. Supp.

at 645–46; In Re Air Crash Disaster at Stapleton, 720 F. Supp. 1445, 1453 (D. Colo. 1988), rev’d
on other grounds, Johnson v. Continental Airlines Corp., 964 F.2d 1059 (10th Cir. 1992) (finding
law of compensatory damages also governs prejudgment interest).

99 707 F.2d at 676. 100 Id. at 675.
101 Id. 102 Id.
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In Lewis-DeBoer v. Money Aircraft Corp.,103 the court applied Texas law to
the issue of strict product liability in an action arising from an air crash in
Colorado. The court reasoned that Texas, as the state of incorporation and
principal place of business of the defendant manufacturer, “has a greater pol-
icy interest in applying its laws and providing deterrence than Colorado has in
preventing a windfall to its citizens.”104 The court further noted “[t]he impor-
tance of defendant’s place of business is heightened because this is a products
liability case.”105 As for the relative policy interests in safety, the court found that
“Colorado’s interest in providing safe travel through its airspace is advanced
by applying Texas law.”106 Finally, the court held that the parties’ expectations
dictated application of Texas law. It concluded that “[i]n terms of the parties’
reasonable expectations for unplanned events such as airplane crashes . . . there
is no injustice to a corporation in applying the law of the state where it has
chosen to locate its principal place of business.”107 Similarly, we can draw the
analogy to the Belle Harbor case where France has a greater policy interest in
providing deterrence and protecting its corporations than does New York in
providing a windfall to its citizens.

Numerous other courts have focused on the principal place of business
as an important choice-of-law factor for conduct-regulating rules.108 Although
cases involving foreign defendants from outside of the United States are less
frequent, this same analysis should apply equally to such defendants.

3. Alternate Factors: Plaintiff ’s Domicile and Fortuitous Place of Injury

In aviation accident cases, many courts have found that the plaintiff ’s domi-
cile has little, if any, significance in the analysis of which jurisdiction’s law
on punitive damages should apply.109 Therefore, the laws of plaintiffs’ and

103 728 F. Supp. 642 (D. Colo. 1990). 104 Id. at 645.
105 Id. 106 Id. at 646.
107 Id. (citing Kozoway, 722 F. Supp. at 644).
108 See Tokio Marine, 17 Av. Cas. P17,321, an at ∗33–34 (the court applied Texas law, because the

aircraft were designed and built in Texas, in an action for a Japanese crash because “Bell, a
Texas company, certainly should expect that Texas product liability law would apply to claims
arising out of their manufacture of aircraft in Texas.”); Bruce v. Martin-Marietta Corp., 418 F.
Supp. 829, 833 (W.D. Okla. 1975) (the court applied Maryland law in an action for a Colorado
crash because “Maryland has contacts which are very significant as same relate to a products
liability action based on a product manufactured and designed in said state”); Colorado Springs,
867 F. Supp. at 635 (held that application of the law of a manufacturer’s principal place of
business in actions under conduct-regulating rules “serves choice-of-law interests in certainty,
predictability and expectation.”).

109 See In re Aircrash Disaster Near Monroe, Mich. on Jan. 9, 1997, 20 F. Supp. 2d 1110, 1111 (E.D.
Mich. 1998) (the court held that “a decedent’s state of domicile has no interest in the punitive
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decedents’ domiciles should carry little to no weight in a court’s choice-of-law
determination on the issue of punitive damages.

In Stapleton, the aircraft crashed on take-off in Colorado. The conduct for
which the defendant, Continental Airlines, could be held liable for punitive
damages occurred primarily in Texas.110 The court did not consider the plain-
tiffs’ domicile to be of significance to the punitive damages claims.111 The court
further noted that, for the claims against the airline, the “center of the parties’
relationship” is typically either the point of departure or the point of return
for the flight, but that most passengers were only routed through Denver to
connecting flights and were returning on round trip tickets from Idaho. Thus,
Idaho was found to be the state where the relationship with the airline was
centered.112

The court then assessed the relative significance of these contacts in light
of the policies underlying the remedy of punitive damages.113 In doing so, it
held that “[i]n air crash cases, the interests of the domicile of the plaintiffs
and the center of the relationship is relatively low in regard to the issue of
punitive damages.”114 The court then concluded that “Texas is both the site of
the conduct to which an award of punitive damages could attach and defen-
dants’ principal place of business, thus its relationship to this litigation is most
significant.”115

Moreover, the place of injury has little bearing on punitive damages when
the location of alleged injury is fortuitous. The Restatement notes that “the
place of injury will not play an important role in the selection of the state of the
applicable law . . . when the place of injury can be said to be fortuitous.”116 Fur-
thermore, the Restatement provides: “when the place of injury . . . is fortuitous
and, with respect to the particular issue, bears little relation to the occurrence
and the parties, the place where the defendant’s conduct occurred will usually
be given particular weight in determining the state of the applicable law.”117

Aviation crash locations are generally deemed to be “fortuitous” because the
accident could have occurred in any jurisdiction.118

damages issue”); Stapleton, 720 F. Supp. at 1451 (the court dismissed any significance of the
plaintiffs’ domiciles because “[i]n air crash cases, the residence of plaintiffs is generally of little
significance as to the issue of punitive damages”).

110 Id. at 1450. 111 Id. at 1451.
112 Id. at 1452. 113 Id.
114 Id. 115 Id. at 1453.
116 Restatement (Second) § 145, cmt e). 117 Id.
118 See Pittway Corp. v. Lockheed Aircraft Corp., 641 F.2d 524, 528 (7th Cir. 1981) (the court

applied Illinois law under the Restatement’s most significant relationship choice-of-law test
in an action for damages arising from a cracked airframe because the crack could have
occurred anywhere, and “the place of injury in cases involving aircraft accidents is almost always
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C. Conclusion

Neither constitutional nor statutory law precludes a U.S. court from imposing
punitive damages on a foreign defendant. Moreover, the fact that a foreign
defendant’s domicile prohibits punitive damages does not, in itself, preclude
the imposition of punitive damages by a U.S. court. As illustrated earlier, how-
ever, the application of prevailing choice-of-law tests may often lead courts
to decline the imposition of punitive damages against foreign defendants. In
aircraft accident situations, where the place of alleged misconduct and the
place of incorporation are situated in jurisdictions that do not recognize puni-
tive damages, courts may properly decline to impose punitive damages. This
result may be obtained even when a potentially applicable state law with one
or more relevant contacts would allow for punitive damages. Such a result
squares well with the policy objectives of punitive damages – to punish and
deter misconduct in the jurisdiction with the strongest interest in doing so.
The choice-of-law tests, as surveyed in this chapter, thus supply courts with a
mechanism to appropriately vindicate those objectives in cases involving both
domestic and foreign defendants.

fortuitous, regardless of how often the aircraft had been flown over a particular area”); Medina
v. Am. Airlines, Inc., 02-22133-Civ., 2005 U.S. Dist. LEXIS 18916, at ∗18 (S.D. Fla. July 5, 2005),
aff’d, 2005 U.S. Dist. LEXIS 18901 (S.D. Fla. July 19, 2005) (the court applied Florida law
under the Restatement’s choice-of-law test as the state with the “most significant relationship”
in an action arising from an injury to a passenger during an international flight, noting that
“even if the place of injury were better defined, this would not be accorded great weight in
an aircraft accident case, where place of injury is almost always fortuitous”); Palomo v. United
States, 1:96cv329GR, 1997 U.S. Dist. LEXIS 24103, at ∗5 (S.D. Miss. Mar. 17, 1997) (noting
that “[i]n air disasters, the place of the crash is largely fortuitous,” the court discounted the
importance of Alabama as the accident situs under the Restatement’s most significant relation-
ship” choice-of-law test. Because no difference existed between the negligence laws of Texas
(place of ground controllers’ alleged negligence) and Mississippi (tied to pilot’s alleged negli-
gence), the court applied Mississippi law to the plaintiff ’s negligence claims); Lewis-DeBoer,
728 F. Supp. at 645 (the court applied Texas law under the Restatement’s “most significant
relationship” choice-of-law test in an action arising from the Colorado crash, noting that “[i]n
air crash disasters, the importance of the place of injury is “easily overcome because courts
view the situs of injury as fortuitous”); Wesolek, 1987 U.S. Dist. LEXIS 13010, at ∗15–16 (the
court applied Quebec law under the Restatement’s “most significant relationship” choice-of-
law test in an action by a New York resident against a Quebec aircraft manufacturer because
the Idaho crash location was fortuitous); Saloomey, 707 F.2d at 671 (the court applied Colorado
law under the Restatement’s “most significant relationship” choice-of-law test because “other
than, by pure fortuity, the site of the crash,” the place of injury had no interest in applying
its law); Bruce, 418 F. Supp. at 832–33 (the court applied Maryland law under the “significant
contacts” choice-of-law test in a case arising from the Colorado crash of a “transient aircraft”
manufactured by a Maryland corporation).
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V. Belle Harbor Revisited and Outlook

In light of the foregoing conclusion, the reluctance of the Belle Harbor Court
to depart from “the traditional” lex loci delicti rule when applying New York
choice-of-law rules and substantive law to the ground victim cases raises the
question of whether the court would have come to the result of finding France’s
interest paramount if New York, instead of admiralty, choice-of-law rules had
been applicable to the passenger cases. Indeed, by finding that “New York, as
the site of the Aircraft’s departure, the Accident, the resulting deaths, injuries,
and property damage, and the domicile of all of the ground plaintiffs, has
a dominant interest in determining punitive damages,”119 the court does not
appear to distinguish between the two situations by arguing for the application
of New York law. However, upon developing its refusal to consider analyses
such as the Roselawn analysis for the ground victims, the court pointed out the
weight of the forum domicile of plaintiffs in New York.120 In support of this
distinction, which allows for the preservation of New York interests, the court
found comfort in the In re September 11 Litigation opinion:121

From the perspective of victims on the ground, the Accident is described most
accurately not as an aviation disaster but as a terrible explosion, not unlike
that caused by the crash of hijacked planes into the World Trade Center
towers on September 11, 2001, only two months before. Addressing the claims
of ground victims in that tragedy [ . . . ], the Honorable Alvin K. Hellerstein
found that under New York choice-of-law rules, conduct-regulating issues
were governed by the substantive law of New York.122

The door to the application of foreign law to tort punitive damages under the
New York interest analysis choice-of-law test, even in circumstances showing
strong connections with the locus delicti, therefore remains open. So does the
opportunity to take into account strong judicial and legislative policy consid-
erations on American punitive damages, as expressed in the scholarship and
jurisprudence of foreign jurisdictions. The Belle Harbor decision’s emphasis on
the recognized use of dépeçage to identify, distinguish, and refine issues123 justly

119 In re: Air Crash at Belle Harbor, New York, on Nov. 12, 2001, supra note 2, at ∗29.
120 Id. at ∗30.
121 280 F. Supp. 2d 279 (S.D.N.Y. 2003).
122 In re: Air Crash at Belle Harbor, New York, on Nov. 12, 2001, supra note 2, at ∗30.
123 Left undecided by the court, which found it was not necessary to decide, was the issue involving

the plaintiffs’ argument that New York law prohibited the use of dipeçage to apply different
laws to compensatory and punitive damages. Id. at ∗27, note 19.
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highlights one instrument apt to carefully develop criteria that might ultimately
contribute to the mitigation of international judicial conflicts.124 Cases such
as Simon125 or Corporacion Venezolana de Fomento v. Vintero Sales Corp.,126

and now Belle Harbor provide guidance to the development of dépeçage pat-
terns and further the “tolerance for ambiguity” fittingly ascribed to Arthur von
Mehren.127

124 Professor Reese predicted with foresight that “greater use of depeçage will be an inevitable
byproduct of the development of satisfactory rules of choice of law.” Willis L. M. Reese,
Depeçage: A Common Phenomenon in Choice of Law, 73 Colum. L. Rev. 58, 59 (1973).

125 Simon v. Philip Morris Inc., 124 F. Supp. 2d 46 (E.D.N.Y. 2000).
126 629 F.2d 786, 794–95 (2d Cir. 1980).
127 Stephen B. Burbank, Reason, Rigor and Regret: An essay for Arthur von Mehren, in Law and

Justice in a Multistate World: Essays in Honor of Arthur T. von Mehren (James
A. R. Nafziger & Symeon C. Symeonides eds., 2002).
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